UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1849

LYLE S. CHANDLER and ADOLPHUS A.
MADDOX, on behal f of thensel ves
and others simlarly situated,

Pl ai ntiffs-Appellees,

VERSUS

THE CI TY OF DALLAS, ET AL.,
Def endant s,
THE CI TY OF DALLAS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(Septenher 20 1993)

Before SM TH, DUHE, and WENER, Circuit Judges.
WENER, Circuit Judge:

In 1978, the Gty of Dallas, Texas (Dallas or the City)
adopted a Driver Safety Program (the Program to reduce the risk
of vehicular collisions. The Program established certain
physi cal standards for city enpl oyees who drive on public roads
as an intrinsic part of their job duties. Enployees of this type
are referred to as Primary Drivers. The physical standards

requi red by the Program were patterned on safety regul ations



promul gated by the United States Departnent of Transportation.

| f an enpl oyee did not neet these standards, he could not be
certified as a primary driver and thus was ineligible for Primary
Driver jobs.!?

Two of the nedical standards for Primary Drivers are of

particul ar inportance to the instant appeal. A Primary Driver:
(1) cannot have an established nedical history of diabetes
mellitus severe enough to require insulin for control; and (2)
must have 20/40 vision (corrected) and a field of vision of at
| east 70 degrees in the horizontal neridian in each eye.
Plaintiff Lyle Chandl er has diabetes nellitus that requires
insulin for control. Plaintiff Adol phus Maddox has i npaired
vision in his |left eye that cannot be corrected to neet m ni mum
standards. Both of these plaintiffs held positions with the Cty
that were classified as Primary Driver jobs.?2 Only 138 of the
City's job classifications were considered Primary Driver jobs.

Chandl er has required insulin for control of his diabetes

since 1977 and has been an enpl oyee of Dallas since 1981. In

! Apparently, no waiver initially was available for failure
to neet a standard. Presently, all conditions are waivable
except substandard vision, alcoholism and drug abuse.

2 The positions held by Chandl er and Maddox were
subsequently reclassified as non-primary driver jobs. The
plaintiffs do not allege any inpropriety in either the original
classification or in the later reclassification. Neither do they
contest the City's assertion that these positions were
recl assified because the anmount of driving associated with both
positions had decreased. Additionally, Chandler has subsequently
applied for and received a waiver allowing himto apply for
primary driver positions.



1985, the Chandler failed his initial driver's physical because
of his diabetes. At that tine he was enployed as an El ectrical
Repairer T-9, a Primary Driver position. Chandler was allowed to
retain that position on the condition that he be driven by

anot her co-worker when he had to go to another work site.

Chandl er has had at |east two nmaj or on-the-job hypogl ycem c
epi sodes that required energency nedical treatnent. He also
admts that he has had nunerous other m nor hypoglycemc
i ncidents, during which he was confused. Chandler has also had a
series of safety and m sconduct incidents on the job. In 1986,
he caused a serious electrical accident that resulted in injuries
to hinself and two co-workers. That sanme year, after a
subsequent safety violation and violation of personnel rules,
Chandl er was denpted to Electrical Repairer T-7.

Maddox was hired by the City in 1982 and was pronoted to
Pl ant Mechanic T-7 in 1983. Maddox failed his initial driver's
physi cal in 1985 because of poor visionin his left eye. Anpbng
ot her problens, his vision in his |eft eye cannot be corrected to
better than 20/60 and his horizontal field of vision in that eye
is less than 70 degrees. As with Chandl er, Maddox was allowed to
retain his then current position (which was also classified as a
Primary Driver position) on the condition that a co-worker drive
hi m when he needed to work at other facilities.

I n Decenber 1985, Chandl er and Maddox filed suit against the

City, alleging that the Program di scri m nated agai nst themin



violation of the Rehabilitation Act® (the Act), the Fourteenth
Amendnent, and 42 U. S.C. § 1983. They al so sought to represent a
cl ass of persons adversely affected by the Program The
conpl ai nt was subsequently anended to include clains under the
Revenue Sharing Act* and the Texas Conm ssion on Human Ri ghts
Act . ®

The district court certified two classes of plaintiffs
(those with substandard vision and those with insulin dependent
di abetes) for purposes of injunctive relief. After a bench
trial, the court rendered judgnent for the plaintiffs, but failed
to make findings of fact and conclusions of law. The Gty
appeal ed, and we vacated the judgnent and renmanded the case "for
detail ed findings of fact and concom tant concl usions of |law "®
On remand, the district court reinstated its judgnent and nade
findings of fact and conclusions of law. The Cty has again
timely appeal ed.

I
ANALYSI S

A The Rehabilitation Act

The Act prohibits discrimnation against otherwi se qualified

i ndividuals with handi caps in prograns that receive federa

329 U.S.C. § 701-796.
431 US C 8§ 6701 et seq..
5> Tex. Rev. Civ. Stat. Ann. art. 5221k.

6 Chandler v. City of Dallas, 958 F.2d 85, 90-91 (5th Cr
1992) .




financial assistance.’” The Act is intended to ensure that

handi capped i ndividuals receive the sane treatnent as those

wi t hout handi caps.® To qualify for relief under this statute, a
plaintiff nust prove that (1) he was an "individual wth

handi caps"; (2) he was "otherw se qualified"; (3) he worked for a
"programor activity" that received federal financial assistance;
and (4) he was adversely treated solely because of his handicap.?®
The burden of proof for each of these elenents lies with the
plaintiff.?10

1. | ndi vi dual wi th Handi caps

The relevant definition of the term "handicap" is critical
to determ ni ng when a person can recover under the Act. For
enpl oynent purposes, the Act defines an "individual with
handi caps"” as a person "who (i) has a physical or nental
i npai rment which substantially limts one or nore of such
person's major life activities, (ii) has a record of such an
impairment, or (iii) is regarded as having such an inpairnent."?

The plaintiffs argue both that they are handi capped under

" The Act has been anended since the instant suit was fil ed.
Anmong the changes to the Act was the substitution of the term
"individual with a disability" for the original term"individual
w th handicaps.” As we are required to apply the statute as it
exi sted when this suit was filed (See Chiari v. Gty of Leaque
Gty, 920 F.2d 311, 315 (1991)), we will continue to use this now
super seded term nol ogy.

8 Chiari, 920 F.2d at 315.

9 1d.; see 29 U.S.C.S. § 794.

10 Chiari, 920 F.2d at 315.

129 U S.CS § 706(8)(B) (1990).
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subsection (i) and that the Cty treated them as being
handi capped under subsection (iii). Predictably, the Gty takes
the opposite position on both of these clains.

Al t hough the Act contains a definition of "handicap," it
does not define the terns used in that definition. W are not
W t hout gui dance, however, for the Suprenme Court directs us to
the Departnent of Health and Human Services (DHHS) regul ations
intended to inplenent the Act.'? Those regul ations define a
physi cal inpairnent as

any physiol ogi cal disorder or condition, cosnetic

di sfiguration, or anatomcal |oss affecting one or nore

of the follow ng body systens: neurol ogical;

muscul oskel etal, special sense organs; respiratory,

i ncl udi ng speech organs, cardiovascul ar; reproductive,

di gestive, genito-urinary; hemc and | ynphatic; skin;

and endocri ne. 13
"Major life activities" are defined as "functions such as caring
for one's self, perform ng manual tasks, wal king, seeing,
heari ng, speaking, breathing, |earning, and working."

According to these sane regul ations, a person is regarded as
having an inpairnent that would constitute a handicap if he

(A) has a physical or nental inpairnment that does not

substantially limt major life activities but that is

treated by [an enployer] as constituting such a

[imtation;

(B) has a physical or nental inpairnment that

substantially limts major life activities only as a

result of the attitudes of others toward such
i npai rment; or

12 School Board of Nassau Co. v. Arline, 480 U S. 273, 280
(1987).

2 45 C.F.R § 84.3(j)(2)(i) (1992).
“4 45 CF.R 8 84.3(j)(2)(ii) (1992).
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(© has none of the [above described inpairnents] but
is treated by [an enpl oyer] as having such an
i mpai rment . 1

a. | npai red Vision as a Handi cap

This court has previously held that a person is not
handi capped if his vision can be corrected to 20/200.'*® dearly,
if vision that can be corrected only to 20/ 200 does not
constitute a handi cap, neither does vision that can be corrected
to 20/60. Further, Maddox hinself testified at length that his
inpaired vision did not substantially limt any of his magjor life
activities. As Maddox failed to establish that his inpaired
vision substantially limts one or nore of his mgjor life
activities, he is not handi capped under the first prong of the
statutory definition of an individual wth handi caps.?'’

b. | nsulin Dependent Di abetes as a Handi cap

The Cty contends that Chandler is not handi capped because
he failed to establish that his insulin dependent diabetes
substantially limts any of his major life activities. |Indeed
Chandl er hinself testified that he did not consider his diabetes
to be a substantial Iimtation on his major |ife activities.

G ven this testinony and the absence of any evidence to the
contrary, we hold that Chandler failed to establish that he was

handi capped by his insulin dependent diabetes.

45 CF.R 8§ 84.3(j)(2)(iv) (1992).

1 Collier v. City of Dallas, No. 86-1010 (5th Cr. August
19, 1986) (unpubli shed).

17 See 29 U.S.C.S. § 706(8)(B)(i) (1990).
7



Chandl er advances an alternative argunent that insulin

dependent di abetes shoul d be consi dered a handi cap per se.

Nei ther this nor any other circuit court has addressed whet her

i nsul i n dependent di abetes constitutes a handi cap per se. No
explicit guidance is available fromthe Act itself or the DHHS
regul ati ons as neither expressly discusses diabetes. Chandler
therefore bases his argunent on | anguage contained in the
commentary to the Equal Enpl oynent Opportunity Conm ssion ( EEQOC)
regul ations promulgated to inplenment the Arericans with
Disabilities Act (the ADA).

The ADA defines a disability in substantially the sane terns
as the Act defines an individual with handi caps (now an
individual with a disability).'® Stressing the simlarities
bet ween the Act and the ADA, Chandler urges us to |l ook to the ADA
and the regul ati ons pronul gated under that act for additional
gui dance as to what constitutes a handi cap under the Act.

The EEOC s inplenenting regul ations for the ADA becane
effective on July 26, 1992.'° |n them the EEOCC uses the sane

18 Conpare Rehabilitation Act, 29 U S.C. § 706(8)(B)
(defining an "individual wth handi caps"” (now an "individual with
a disability") as a person "who (i) has a physical or nental
i npai rment which substantially limts one or nore of such
person's major life activities, (ii) has a record of such an
i npairment, or (iii) is regarded as having such an inpairnent")
with Anericans with Disabilities Act, 42 U S.C. 8§ 12102 (defining
the termdisability, with respect to an individual, as "(A a
physi cal or nmental inpairnent that substantially limts one or
nmore of the major life activities of such individual; (B) a
record of such an inpairnment; or (C) being regarded as having
such an inpairnent").

19 See 29 C.F.R part 1630, § 1630.1 (1992).
8



definitions for key terns as does the DHHS in its regul ations
i npl enmenting the Act.?°

The EEQOC al so included an appendix to 29 C F. R part 1630
entitled "Interpretive Guidance on Title | of the Americans with
Disabilities Act." In the Interpretive Quidance, the EECC notes
that the ADA term"disabilities" is substantively equivalent to
the term "handi caps" in the Act.?* O particular significance to
the instant case is another statenent in this appendix. Inits
di scussion of the term"substantially limts," the EEOC states
that "a diabetic who without insulin would | apse into a coma
woul d be substantially Iimted because the individual cannot
performmajor life activities without the aid of nedication."??

Thus, the EEQOC apparently considers that any insulin
dependent di abetic has a disability per se under the ADA. The
i ssue remai ns whether this statenent nandates that such a person
al so has a handi cap per se under the Act. Nonethel ess, we need
not decide that issue today because even if we assune arguendo
that Chandl er is "handi capped" for purposes of the Act, he has
failed to establish that he was "otherw se qualified" for Primary
Driver jobs.?

C. Regar ded as Handi capped

20 See 29 CF.R 8§ 1630.2 (1992).

2129 CF.R Part 1630, Appendix to Part 1630))Interpretive
Quidance on Title | of the Arericans with Disabilities Act, §
1630. 1(a).

2 1d. at 8§ 1630.2(j).

2 See infra Part 11(A)(2).



Maddox and Chandl er alternatively argue that they are
handi capped under the third prong of the statutory definition
because the City regards them as having such inpairnents.? They
insist that the City regarded them as handi capped because it
excluded themfromPrimary Driver jobs based on their
i npai rments. According to the plaintiffs, this exclusion, by
itself, constitutes a substantial limtation on one of their
major life activities, i.e., working.

The issue of how limting an enpl oyer nust consider an
enpl oyee's inpairnent to be before the enployer is held to regard
t he enpl oyee as handi capped has been addressed by several courts.

In Forrisi v. Bowen,? the Fourth Circuit considered the case of

an enpl oyee wth acrophobia (a fear of heights) who was

di scharged fromhis job because he could not clinb | adders or
stairs to certain heights, an integral part of his job. The

enpl oyee subsequently sued under the Act, claimng that he was
handi capped sol el y because the enpl oyer perceived himas being
handi capped. The Fourth Circuit held that the enployer did not
regard the enpl oyee as handi capped sinply because it found that
he could not neet the demands of this particular job. "The
statutory reference to a substantial l[imtation indicates instead
that an enpl oyer regards an enpl oyee as handi capped in his or her

ability to work by finding the enployee's inpairnent to forecl ose

24 See 29 U.S.C.S. § 706(8)(B)(iii) (1990).
25 794 F.2d 931 (4th Gir. 1986).
10



generally the type of enploynent involved. "?25

The Sixth Crcuit held in Jasany v. United States Postal

Service that, as a matter of law, an enpl oyee with strabisnus
(commonly knowns as "crossed eyes") was not regarded an

handi capped when he was fired froma position which his

strabi smus prevented himfrom properly performng.?” The court
suggested that a nunber of factors should be considered in
determ ning whether a given inpairnent substantially limts an
i ndividual's enploynent potential. These factors included the
nunber and type of jobs from which the individual was

di squalified, the geographic area to which he has reasonabl e
access, and the individual's enploynent qualifications.?® The
court concluded, "An inpairnent that affects only a narrow range
of jobs can be regarded either as not reaching a mgjor life
activity or as not substantially limting one."?°

This court also has previously addressed this subject,

26 1d. at 935,
27 755 F.2d 1244, 1249-50 (6th Gr. 1985).

28 1d. at 1249; see also Welsh v. City of Tulsa, 977 F.2d
1415, 1419 (10th G r. 1992) (applying these factors in affirmng
summary judgnent against plaintiff on grounds that he failed to
establish that he was regarded as handi capped).

29 755 F.2d at 1249 n.3. Such a "narrow range of jobs" need
not be nunerically insignificant. See, Daley v. Koch, 892 F.2d
212, 215 (2d Cr. 1989) (holding that a perceived inpairnment that
prevented the plaintiff from successfully applying for a position
as a police officer for the Cty of New York did not constitute a
substantial limtation of a major |ife activity). This court
takes judicial notice that New York Gty enpl oys over 27,000
police officers, considerably nore positions than are at issue in
the instant suit.

11



al beit in abbreviated form In an unpublished opinion, we

affirnmed the district court's determ nation in Elstner v.

Sout hwestern Bell Tel ephone Co.3° that Southwestern Bell did not

regard El stner as handi capped. Elstner was enpl oyed by

Sout hwestern Bell as a service technician, a job in which he was
required to clinb tel ephone poles as an integral part of his job.
After Elstner injured his knee, he could no | onger clinb poles.
As a result, he was denoted to a | ower paying job that did not
require himto clinb poles. Elstner filed suit against

Sout hwestern Bell alleging, inter alia, violation of the Act.

The district court found that Elstner failed to establish that he
was handi capped; that his inpairnment did not substantially limt
a mjor life activity, and he was not regarded as handi capped by
Sout hwestern Bell on account of his inpairment.3 The district
court found that even though El stner had an inpairnent, it did
not substantially Iimt his ability to work or Southwestern
Bell's perception of his ability to work. Instead, Elstner's
injured knee disqualified himonly fromthose positions that
required clinbing.* Southwestern Bell's perception that he was
able to work in other positions was evidenced by its retention of

El stner in a position that did not require clinbing.®® W

30 863 F.2d 881 (5th Cir. 1988) (unpublished opinion), aff'qg
659 F. Supp. 1328 (S.D. Tex. 1987).

31 659 F. Supp. at 1343.
32 1d.
3 1d.
12



subsequently affirnmed the district court's conclusion that
El st ner was not handi capped: "Because the plaintiff presented no
evi dence that he was substantially limted in [a] major life
activity or in performng work-related functions in general, he
was not a handi capped person under either federal or state
[ aw. "34

In the instant case, both Chandl er and Maddox appear to have
been capabl e of safely performng all duties of their respective
positions except driving. Significantly, the Cty recognized
their abilities to performthe balance of the duties associated
wth the respective positions of Electrical Repairer and Pl ant
Mechanic. The City was aware of both subjects' inpairnents when
it hired them but it hired them nonethel ess. Wen their jobs
were classified as Primary Driver jobs, the City did not fire or
denpte themto non-Primary Driver positions.® |Instead, it
retained themin those positions and ensured that another
enpl oyee woul d be available to drive for them Neither did the
City bar themfrom pronotional opportunities; they were only
disqualified fromapplying for Primary Driver positions. And,

pronoti onal pathways that did not involve such positions remained

34 863 F.2d 881, slip op. at 2; see also de la Torres v.
Bol ger, 610 F. Supp. 593, 596-97 (N. D. Tex. 1985), aff'd, 781
F.2d 1134 (5th Cr. 1986) ("An inpairnment that interferes with an
individual's ability to do a particular job, but does not
significantly decrease that individual's ability to obtain
satisfactory enploynment otherwise is not “substantially limting
for purposes of the Rehabilitation Act.")

3% Cf. Forrisi v. Bowen, 794 F.2d 931 (enpl oyee term nated);
Jasany, 755 F.2d 1244 (enpl oyee denoted).

13



avai | abl e to both Chandl er and Maddox.

An enpl oyer's belief that an enployee is unable to perform
one task with an adequate safety margi n does not establish per se
that the enployer regards the enployee as having a substanti al
limtation on his ability to work in general. The only rel evant
limtation perceived by the City regarding the plaintiffs
ability to work concerned their abilities to drive Gty vehicles
on the job without risk to thenselves or others. Chandler and
Maddox failed to adduce sufficient evidence to support a finding
that the Gty regarded them as handi capped.

2. "Qtherwi se Qualified"

Taken literally, "otherw se qualified" could be defined to
i ncl ude those persons who would be able to neet the particular
requi renents of a particular program"but for" the limtations
i nposed by their handi caps. The Suprene Court, however,
expressly di sapproved of such an interpretation because of the
absurd results that would be produced.®* "Under such a litera
readi ng, a blind person possessing all the qualifications for
driving a bus except sight could be said to be " otherw se
qualified for the job of driving. Cdearly, such a result was
not intended by Congress."?® The Suprene Court instead defined

an otherwi se qualified person as "one who is able to neet all of

36 Sout heastern Conmmunity College v. Davis, 442 U.S. 397,
406 (1979).

37 1 d. at 407 n.7.
14



a program's requirenents in spite of his handicap. "3

The definition of a qualified handi capped individual also
i ncl udes a personal safety requirenent))an otherw se qualified
handi capped i ndividual is defined as one who "can performthe
essential functions of the position in question wthout
endangering the health and safety of the individual or others."3
"[U nder section 504, an individual is not qualified for a job if
there is a genuine substantial risk that he or she could be
injured or could injure others, and the enployer cannot nodify
the job to elimnate that risk."4°

Therefore, to determ ne whether an individual is otherw se
qualified for a given job, we nust conduct a two part inquiry.
First, we nust determ ne whether the individual could performthe
essential functions of the job, i.e., functions that bear nore
than a marginal relationship to the job at issue.* Second, if
(but only if) we conclude that the individual is not able to
performthe essential functions of the job, we nust determ ne
whet her any reasonabl e acconmodati on by the enpl oyer woul d enabl e
himto performthose functions.* As with establishing the

exi stence of a handicap, the burden lies with the plaintiff to

% 1d. at 406 (enphasis added).

3 Chiari, 920 F.2d at 317 (internal quotation, enphasis,
and footnote omtted).

40 1d.
4 1d. at 315,
42 1d.
15



show that he is otherw se qualified.?*

Under the Program the Cty established three distinct
categories of drivers. Primary Drivers are those Gty enpl oyees
who are certified to operate a notor vehicle on public
t horoughfares for the Gty as an intrinsic part of their job
duties. Secondary Drivers are those City enpl oyees who are
certified to operate a notor vehicle on public thoroughfares for
the Gty as an adjunct duty to their job. Tertiary Drivers are
those Gty drivers who operate notor vehicles and autonotive
equi pnent on City property where public access is limted. Only
Primary Drivers are subject to the strict physical standards of
t he Program

The plaintiffs do not seriously contest the City's assertion
that driving is an essential function of every Primary Driver
positions. Instead, they argue that they can safely perform al
of the functions of their respective jobs, including driving,

W t hout acconmmodation. In taking that approach, the plaintiffs
failed to adduce sufficient evidence that would support a finding
that they were otherwise qualified for Primary Driver positions.

The Programis based on regul ations promul gated by the
Federal H ghway Adm nistration, Departnent of Transportation, to
pronote, inter alia, safe operation of notor vehicles.* These

regul ations provide in pertinent part that:

1 d.

4 See 53 Fed. Reg. 18042 (1988): 35 Fed. Reg. 6458 (1970):
34 Fed. Reg. 9080, 9081 (1969).

16



A person is physically qualified to drive a notor
vehicle if that person))

(3) Has no established nedical hi story or clinical

di agnosi s of diabetes nellitus currently requiring

insulin for control; [and]

(10) Has distant visual acuity of at |east 20/40

(Snellen) in each eye wthout corrective |enses or

visual acuity separately corrected to 20/40 (Snellen)

or better with corrective |enses, distant binocular

acuity of at least 20/40 (Snellen) in both eyes with or

W thout corrective lenses, field of vision of at |east

70° in the horizontal neridian in each eye, and the

ability to recognize the colors of traffic signals and

devi ces showi ng standard red, green and anber;

45

These regul ations, including the provisions relating to insulin
dependent di abetes and inpaired vision, have been in effect since
1970.4 Since that tine, the Federal H ghway Adm nistration has
had nunmerous opportunities to revisit these regulations, and to
update and anmend themif need be.* Yet, the physical
requi renents regarding insulin dependent diabetes and inpaired
vi sion have renmai ned unchanged. The statenent of the
Adm ni strator of the Federal H ghway Adm nistration in the
preanble to the proposed regulations renmains valid to this day:
"Acci dent experience in recent years has denonstrated that
reduction of the effects of organic and physical disorders,

enotional inpairnents, and other limtations of the good health

5 49 C.F.R § 391.41(b) (1992).
46 See 34 Fed. Reg. 9080 (1969) (notice of proposed rule

maki ng); 35 Fed. Reg. 6458 (1970) (notice of final rule).

7 See 55 Fed. Reg. 3546 (1990): 53 Fed. Reg. 47134 (1988):
53 Fed. Reg. 18042 (1988): 51 Fed. Reg. 17568 (1986): 43 Fed.
Reg. 56900 (1978); 36 Fed. Reg. 12857 (1971); 36 Fed. Reg. 222
(1971); 35 Fed. Reg. 17419 (1970).

17



of drivers are increasingly inportant factors in accident
prevention. "“®

After inplenenting these regul ations, the Federal H ghway
Adm ni stration received several petitions for reconsideration.
The Director of the Bureau of Mdtor Carrier Safety (acting under
authority delegated to himby the Adm nistrator) responded to
obj ections that the nedical qualifications of § 391.41 were
unduly stringent by stating: "In this area, however, the D rector
believes that the risks are so well known and so serious as to
dictate the utnost caution. Hence, except as noted bel ow, the
physical qualifications are unchanged."* The standards for
di abetes and vision are not anong those that were altered in
response to these petitions for reconsideration.

The i ssue whether an insulin dependent diabetic is otherw se
qualified for positions involving driving or other high risk
activities has been addressed by several federal courts. Those
courts have unifornmy held that insulin dependent diabetics
present an unacceptable risk, and are thus not otherw se
qualified, to be enployed as, inter alia, sanitation truck

drivers® or special agents with the Federal Bureau of

48 34 Fed. Reg. at 9081; see also 35 Fed. Reg. at 6458
(stating that the Adm nistrator remains convinced that this
statenent "still holds true.").

49 35 Fed. Reg. at 1749.

0 Serrapica v. Cty of New York, 708 F. Supp. 64, 73
(S.D.N. Y. 1989).

18



| nvestigation.® W are aware of no cases holding that insulin
dependent di abetes does not present an significant risk in
connection with the operation of notor vehicles on public

hi ghways.

We hold that, as a matter of law, a driver with insulin
dependent di abetes or with vision that is inpaired to the extent
di scussed in 49 CF. R 8 391.41 presents a genui ne substanti al
risk that he or she could be injured or could injure others.>
We echo the sentinent expressed by another panel of this court in
Collier: "We unto the enployer who put such an enpl oyee behi nd
the wheel of a vehicle owned by the enployer which was invol ved
in a vehicular accident."®

As neither Chandler nor Maddox was ot herwi se qualified for
Primary Driver positions in the absence of any enpl oyer
accommodati on, we nust answer the second question of the
anal ysi s))whet her any reasonabl e accommodati on by the Gty woul d

have enabled themto performthe essential functions of those

5t Davis v. Meese, 692 F. Supp. 505, 521 (E.D. Pa. 1988),
aff'd, 865 F.2d 592 (3d G r. 1989).

52 \W\¢ nonet hel ess share the hope of the court in Davis that
medi cal science will soon progress to the point that "excl usions
on a case by case basis wll be the only perm ssible procedure;
or, hopefully, nethods of control nay becone so exact that
i nsul i n-dependent di abetics will present no risk of ever having a
severe hypogl ycem c episode."” 692 F. Supp. at 520. But, as
Chandler's two severe hypogl ycem c reactions while enpl oyed by
the Gty anply denonstrate, it has not yet reached that point.

8 Collier v. City of Dallas, No. 86-1010, slip op. at 3
(5th Gr. August 19, 1986) (unpublished).
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positions.® For if reasonable accommpdation will not elimnate
a significant safety risk, a handi capped person is not otherw se
qgual i fied.>®

The record is conspi cuously devoid of any evidence from
Chandl er or Maddox that reasonabl e accommobdati on was possi bl e,
much less that it would elimnate any safety risk inherent in
their driving.® This evidentiary void is fatal to Plaintiffs
clains, given their burden of establishing that reasonable
accommodation is possible so that they woul d be ot herw se
qualified for their respective positions if they were so
accommodated.* As we find that neither plaintiff was otherw se
qualified, in the absence of accommobdati on, because the posed a
substantial risk of injury, the absence of evidence that
reasonabl e accommodati on coul d be nade eschews the possibility
that either plaintiff was "otherwise qualified." Therefore, the
trial court clearly erred in holding that the plaintiffs were
otherwi se qualified for Primary Driving positions.

It follows that, as neither Chandl er nor Maddox adduced

5% Chiari, 920 F.2d at 315.
55 Arline, 480 U S. at 287 n. 16.

6 Cf. Wod v. Omha School Dist., 985 F.2d 437, 438-39 (8th
Cr. 1993) (holding that Type Il (non-insulin dependent) diabetic
plaintiffs raised a genuine issue of material fact by presenting
evi dence regardi ng how they could readily nonitor their bl ood
sugar levels and maintain them at proper |levels during work so as
to reduce or elimnate the risk of a hypoglycemc reaction while
driving).

5 Chiari, 920 F.2d at 315; Wod v. Omha School Dist., 985
F.2d 437, 439 (8th Gr. 1993).
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sufficient evidence to support findings that they were both

handi capped and otherwi se qualified, their clainms under the Act
necessarily fail. W therefore need not address the renmaining

el ements of their clains under the Act, i.e., whether they worked
for a programor activity that received federal financial

assi stance and whether they were adversely treated sol ely because
of any handi cap.

C. Class Certification

The City argues that the district court inproperly certified
the two subcl asses of plaintiffs because the determ nations of
whet her an individual is handi capped or "otherw se qualified" are
necessarily individualized inquiries. W agree.

"The question of whether an inpairnment constitutes a
substantial limtation to a major |ife activity is best suited to
a case-by-case determ nation.">%®

To answer this question [of whether a person is
otherwi se qualified] in nost cases, the District Court
wll need to make an individualized inquiry and nade
appropriate findings of fact. Such an inquiry is
essential if 8 504 is to achieve its goal of protecting
handi capped i ndividuals from deprivations based on

prej udi ces, stereotypes, or unfounded fear, while

gi ving appropriate weight to such legitinmate concerns
of grantees as avoi ding exposing others to significant
health and safety risks.?®®

As the facts of the instant case anply denonstrate, the effect of

8 Elstner v. Southwestern Bell Tel ephone Co., 659 F. Supp.
1328, 1342 (S.D. Tex. 1987), aff'd, 863 F.2d 881 (5th Cr. 1988)
(internal quotation omtted); see also Forrisi v. Bowen, 794 F.2d
931, 933 (4th Cr. 1986) ("The inquiry is, of necessity, an
i ndi vi dual i zed one))whet her the particular inpairnent constitutes
for the particular person a significant barrier to enploynent.").

% Arline, 480 U. S. at 287 (enphasis added).
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a given type of inpairnment, both on major life activities in
general and on a person's ability to performspecific tasks, can
vary widely fromindividual to individual. One person with
inpaired vision may sinply need to wear gl asses, whil e another
may need a gui de dog. The prospect of continuing nedical
advances in the treatnent of diabetes (at an inherently
unpredictable rate), further supports the need for individualized
inquiries in this area. W conclude that class certification and
class relief are inappropriate in the instant case.

D. Constitutional Rights

The district court awarded the plaintiffs equitable relief
and conpensatory damages under 42 U S.C. 8§ 1983 for violations of
their Constitutional rights. The plaintiffs argue that their
First Amendnent rights were violated by the Cty's taking
retaliatory action agai nst themfor opposing the application of
the Program They al so argue that they were deni ed equal
protection and due process because the Cty did not have a
rational basis for discrimnating agai nst them and because
Chandl er was not given adequate opportunity to be heard in
relation to his denotion

The City responds by insisting that the plaintiffs' failure
properly to plead a First Amendnent cause of action precluded the
district court fromrendering judgnent for themon such a cause
of action. Rule 8 of the Federal Rules of G vil Procedure does

require "a short and plain statenent of the claimshow ng that
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the pleader is entitled to relief."% Although the plaintiffs
failed to conply with this rule, their First Arendnent cl ai mwas
included in the Joint Pre-Trial Order. Once entered, the pre-
trial order generally controls the scope and course of the
trial.® Further, the City has failed to denpbnstrate any
prejudice resulting fromthe failure of the plaintiffs properly
to anend their pleadings. Nonetheless, assum ng wthout so
deciding that the plaintiffs were not precluded from bringing
this claim they failed to adduce sufficient evidence to support
a judgnent in their favor. Even if we nmake the additional
assunption that the plaintiffs engaged in protected speech (a
proposition on which we have serious doubts), they failed to
establi sh any causal nexus between such speech and any injury
they may have incurred.

The plaintiffs' equal protection and due process clains are
equally neritless. As discussed at |ength above, and contrary to
the district court's conclusion, the Gty did have a rational
basis for adopting and maintaining the Programand its
classification of the plaintiffs. And, even though the City
apparently did not afford Chandler all the |atitude he desired at
the adm nistrative hearing concerning his denotion, the hearing

it did provide was constitutionally adequate.

0 Fed. R Cv. P. 8(a)(2).
61 Flannery v. Carroll, 676 F.2d 126, 129 (5th Cir. 1982).

62 See Davis v. Scherer, 468 U. S. 183, 192 & n.10 (1984);
Arnett v. Kennedy, 416 U S. 134 (1974).
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As the plaintiffs have failed to establish any actionable
violation of their constitutional rights, they are not entitle to

relief under 42 U.S.C. § 1983.

E. Texas Commi ssion on Human Ri ghts

The Texas Suprenme Court has adopted a very restrictive
definition of "handi cap" for purposes of the Texas Conm ssion on

Human Rights Act.® |In Chevron Corp. v. Rednon, ® that court

expressly rejected the definition of an "individual with

handi caps" fromthe federal Rehabilitation Act.® The court

i nstead defined handicap as a disability "which is generally
perceived as severely limting in perform ng work-rel ated
functions in general."® Further, "a person may not sue [under
art. 5221k] if his handicap inpairs his ability to do that

particular job."% The court also decided, as a matter of |aw,

t hat vi sion which could not be corrected to 20/60 or better did
not constitute "those severe inpairnments which article 5221k was
intended to protect."® The failure of the plaintiffs' clainms
under the Rehabilitation Act clearly precludes themfrom

recovering under the stricter Texas statute.

63 Tex. Rev. Civ. Stat. Ann. art 5221k.
64 745 S. W 2d 314 (Tex. 1987).
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11
CONCLUSI ON

The plaintiffs failed to establish that they were both
handi capped and otherw se qualified, either with or w thout
reasonabl e accommodation by the Gty, for Primary Driver
positions. Consequently, their clains under the Rehabilitation
Act nmust fail. Further, class certification and relief are
i nappropriate in the instant case, given the strong preference
for individualized determ nations under the Act. As the
plaintiffs' clains fail to neet the standards of the Act, so to
do they fail to neet the nore stringent standards of the Texas
Comm ssion on Human Rights Act. Finally, the plaintiffs failed
to establish any Constitutional violations that would permt
recovery under 42 U.S.C. § 1983.

For the foregoing reasons, we REVERSE the decision of the
district court and RENDER judgnent for the City of Dallas on al

counts and in all respects.
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