IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2018

CURTI S LEE JOHNSON,
Peti ti oner- Appel | ant,
vVer sus
JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRIM NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

On Application for Certificate of Probable Cause
Fromthe United States District Court
For the Southern District of Texas

(June 23, 1992)
Before PCOLI TZ, Chief Judge, GARWOOD, and JOLLY, Circuit Judges.
E. GRADY JOLLY, G rcuit Judge:

Johnson asks this court for a certificate of probable cause to
appeal fromthe district court's denial of his petition for a wit
of habeas corpus. For the reasons set out below, his request is
DENI ED

I

On Septenber 24, 1983, Curtis Lee Johnson--carrying a | oaded
pi stol --and a conpani on entered the open rear wi ndow of the second
story apartnent of Murray Dale Sweat. Wile burglarizing it, they

heard people comng up the stairs to the apartnent. | nst ead of



fleeing, the two remained, and when two people entered, Johnson
pointed the gun at themand told themnot to nove. One of the nen
turned and ran out the door, but the other, Sweat, |unged at
Johnson and grabbed his | egs. Johnson ki cked Sweat, who fell over
backwards, and then--while Sweat was |ying on his back--Johnson
shot and killed him
I

Johnson was charged with capital nurder and on Decenber 15,
1983, was found guilty by a jury. At the punishnent phase of the
trial, the jury answered affirmatively the special issues under the
fornmer article 37.071 of the Texas Code of Criminal Procedure.?
The trial court, accordingly, sentenced Johnson to the death

penalty. On QOctober 23, 1985, the Texas Court of Crim nal Appeals

1At the tine of Johnson's offense, the Texas | aw provi ded:
(b) On concl usion of the presentation of the
evi dence [at the sentencing proceeding], the
court shall submt the follow ng issues to
the jury:
(1) whet her the conduct of the defendant that
caused the death of the deceased was
commtted deliberately and with the
reasonabl e expectation that the death of the
deceased or another would result;
(2)whether there is a probability that the
def endant would commt crimnal acts of
vi ol ence that would constitute a conti nui ng
threat to society; and
(3)if raised by the evidence, whether the
conduct of the defendant in killing the
deceased was unreasonable in response to the
provocation, if any, by the deceased.

(e)If the jury returns an affirmative finding
on each issue submtted under this article,
the court shall sentence the defendant to
deat h.
Vernon's Ann. Texas C.C.P. art. 37.071 (1981). The
article was amended in 1985 and 1991.

2



affirned the conviction and sentence. Johnson v. State, 698 S. W 2d

154 (Tex.Crim App. 1985).

On January 2, 1986, the trial court scheduled Johnson's
execution for April 7, 1986. On April 3, 1986, Johnson filed in
the United States Suprene Court a Mdition for Permssion to File
Late Petition for Wit of Certiorari to the Texas Court of Crim nal
Appeals and Mdtion for Stay of Execution. On April 4, 1986,
Johnson also filed a Petition for Stay of Execution and Wit of
Habeas Corpus in federal district court. The district court
granted the stay of execution "pending further order of this Court™
and dismssed the petition on April 28, 1986. On April 7, 1986,
the Suprenme Court granted a stay of execution pending the filing
and disposition of a wit for certiorari. On October 6, 1986, the
Suprene Court denied Johnson's petition for wit of certiorari

thus vacating its stay of execution. Johnson v. Texas, 479 U S

871 (1986).

On July 29, 1987, the trial <court scheduled Johnson's
execution for Septenber 16, 1987. On August 4, 1987, Johnson fil ed
an application for wit of habeas corpus in state court, and, after
the trial court nodified the execution date, a supplenental
application on Cctober 14, 1987. Both applications were denied.
Ex Parte Johnson, Application No. 15,840-02 (Tex. Cri m App., Cctober

19, 1987) & Application No. 15,840-03 (Tex.Crim App., Cctober 26,
1987) .
On Cctober 21, 1987, Johnson filed a petition for wit of

habeas corpus in United States District Court for the Southern



District of Texas, which granted a stay of execution on Cctober 27,
1987. An evidentiary hearing before a nagistrate judge foll owed
and on Decenber 2, 1991, the district court entered its order
adopting the report and recommendati on of the nmagistrate judge in
its entirety (except conclusion of aw 5 which was rejected and for
which the magistrate judge's alternative conclusion of |aw was
adopted). |In accordance therewith, the district court vacated the
Cct ober 1987 stay of execution, denied Johnson's petition for wit
of habeas corpus, and denied Johnson a certificate of probable
cause to appeal. These proceedi ngs foll owed.
111
Johnson applies to us for a certificate of probable cause
after denial of a certificate by the district court. The parties
have submitted briefs on the nerits. W have jurisdictionin this
case in accordance with 28 U S.C. 88 1291, 2253.
A certificate of probable cause to appeal will be granted
if the applicant can nmake "a substantial showi ng of the
denial of a federal right."
A "substantial showing" of a denial of a
federal right neans that "the issues are
debat able anmong jurists of reason, that a
court could resolve the issues [in a different
manner]; or that the questions are " adequate
t o deserve encouragenent to proceed further.""
The severity of the penalty in a death penalty
case "is a proper consideration in determning
whether to issue a certificate of probable
cause, but the severity of the penalty does
not initself suffice to warrant the automatic
issuing of a certificate."

Cark v. Collins, 956 F.2d 68, 71 (5th G r. 1992) (citing Buxton v.

Collins, 925 F.2d 816, 819 (5th Gr. 1991) (internal quotes and

nmodi fications as in original; citations omtted)). W turn nowto



the issues raised by Johnson in his petition so that we nay
determne if they neet this standard.

A

(1)

Johnson first conplains that the district court "erred in
adopting the finding of the magistrate judge that there was
sufficient evidence to support the affirmative jury finding that
[ Johnson] acted deliberately when he shot Murray Dale Sweat." W
are not persuaded.

In evaluating the sufficiency of the evidence in a federa
habeas corpus case, we nust decide whether, "after viewng the
evidence in the light nost favorable to the prosecution, any

rational trier of fact could have found the essential el enents of

the crinme beyond a reasonable doubt." Jackson v. Virginia, 443
U S 307, 320 (1979) (enphasis in original). In "viewng the
evi dence, " we nust consider "all of the evidence . . . in the light
nmost favorable to the prosecution.” [|d. (enphasis in original).

We al so consider all reasonable inferences to be drawn from the
evi dence. Id. Sufficiency of the evidence is determ ned based
upon t he substantive el enents of the crim nal offense as defined by

state | aw Al exander v. MCotter, 775 F.2d 595, 598 (5th Cr.

1985) .

Under Texas law, "deliberately" is not a termof art and is
not defined in the trial judge's instructions to the jury.
Instead, it "is to be taken and understood in its normal use and

common | anguage. " Carter v. St at e, 717 S.W2d 60, 67




(Tex.Crim App. 1986). The state does not have to show that the
def endant "carefully wei ghed or considered or carefully studi ed the

situation inmmediately prior to killing the deceased in order for

the jury to" decide that the defendant acted "deliberately";
instead, the circunstances of the crinme nmay be sufficient to
support a finding of deliberateness. |1d. (enphasis in original).
"Deliberately" is defined as "with careful consideration or
del i beration; circunspectly; not hastily or rashly; slowy; as, a

resolution deliberately forned." WEBSTER S NEW TVENTI ETH CENTURY

DI CTI ONARY OF THE ENGLI SH LANGUACE (W liam Collins Publisher; 2d
ed. 1980). The Texas Court of Crim nal Appeals has held:

[While fromthe act of suddenly and inpulsively firing
a gun can be found the intent to cause the death, such
action may not necessarily show that the act was
del i ber at e. To find the act of deliberateness, there
must be the nonent of deliberation and the determnation
on the part of the actor to kill. Such detern nation
must necessarily be found from the totality of the
circunstances of the individual case.

Cannon v. State, 691 S.W2d 664, 677 (Tex.Crim App. 1985).

In the instant case, the evidence before the jury showed the
follow ng: Johnson consciously decided to take a | oaded gun with
hi m when he went to conmmt a burglary of an apartnent in which
peopl e were living. Wen he heard people comng to the apartnent,
Johnson nmade anot her consci ous decision--to remain inthe apartnent
rather than flee. Wen Sweat entered the apartnent, Johnson chose
to confront himrather than try to hide or leave. In confronting
Sweat, Johnson agai n made a consci ous decision, i.e., to point the
| oaded gun at Sweat. The evidence revealed that, after a struggle,
Johnson shot Sweat at a tine when Sweat was |lying on his back
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several feet away from Johnson--a position in which he could pose
no threat to Johnson. Fromthese facts, the jury rationally could
have concluded that there was the "nonment of deliberation and the
determnation . . . to kill" and, thus, that Johnson acted
"deliberately.” Cannon, 691 S.W2d at 677. We, therefore, find
no nerit in Johnson's first claimof error.?

(2)

Qur conclusion that there was sufficient evidence from which
the jury <could rationally have found that Johnson acted
del i berately when he shot Sweat |eads to a quick conclusion as to
Johnson's second assi gnnent of error. He contends that his counsel
were ineffective because the issue of sufficiency of the evidence
to support a finding of deliberateness was not raised on direct
appeal .

Even i f we assune that Johnson's counsel failed to "function[]

as the "counsel' guaranteed by the Sixth Anendnent,"” by failing to
rai se sufficiency of the evidence on appeal, the fact remains that
the evidence was clearly sufficient to support a finding of

del i berateness. Therefore, there was no prejudice to Johnson from

2ln his "deliberateness" argunent, Johnson states that the
evi dence showed that on other occasions he carried a gun when
commtting crines and never shot at anyone, even though he
pointed the gun. If this is an argunent that because Johnson, on
ot her occasions, had not shot other people, he did not
"del i berately" shoot Sweat, then it goes astray. The issue is
not whet her Johnson acted in conformty with his behavior on
ot her occasions and, thus, did not shoot Sweat; the issue is
whet her Johnson acted deli berately on the occasi on when,
admttedly, he did shoot Sweat. The jury considered that
question based on all the evidence before it and reached a
conclusion which it rationally could have reached.
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counsel's failure. Because his claimof ineffectiveness of counsel

fails the "prejudice" prong of the Strickland test, we find no

merit toit. Strickland v. Washington, 466 U S. 668, 687 (1984).
(3)

Johnson next clains that his trial counsel were ineffective

because those | awyers failed to call any wi tnesses on his behal f at
the punishnment phase of his trial. The magi strate judge found
after an evidentiary hearing where trial counsel and wi tnesses for
Johnson testified, that: 1) "Counsel were not inconpetent in
failing to obtain the seven witnesses now clainmed to have been
readily accessible at the tine;" and 2) "Johnson [has not] proved
that his defense was prejudiced by the failure to call his seven

relatives as witnesses." Johnson v. Collins, No. C A H 87-3284,

Menor andum and Recommendation at 7 (S.D. Tex. 1991).

Al t hough Johnson contends that one of his trial counsel was
untrut hful about filings made with the Texas court, was sancti oned
by the Texas Court of Crimnal Appeals for failure tinely to
perform his duties and was not truthful in his answers, the
magi strate made his findings based, in part, upon a determ nation
of the credibility of the witnesses after their appearance before
hi m These findings included, as a predicate to the magistrate
judge's finding that Johnson's counsel were not inconpetent, a
factual finding that trial counsel had nmade efforts to find
wi tnesses and that both Johnson and his nother had been
uncooperati ve.

We can overturn findings of fact only if a review of all of



t he evidence | eaves us with "the definite and firmconviction that

a mstake has been commtted.” Bull's Corner Restaurant V.

Director, Federal Energency Mynt. Agcy., 759 F.2d 500, 502-03 (5th

Cir. 1985) (citation omtted). When findings of fact are based on
credibility determ nations regarding wtnesses, we nust show even

nore deference to the trial court's findings. Anderson v. Gty of

Bessener, 470 U. S. 564, 574 (1985).

In this case, our review of the record does not convince us
that "a m stake has been commtted,” much |less the even greater
conviction required to overturn the magi strate judge's findi ngs of
fact. W, therefore, concl ude because Johnson's trial counsel nade
a good faith effort to locate mtigation wtnesses--which was
frustrated by noncooperation on the part of the defendant and his
nmot her--that trial counsel was not constitutionally ineffective.

Additionally, even if we did not reach this conclusion, we
agree with the magi strate judge (and the district court) that the
lack of mtigation witnesses did not prejudice Johnson. None of
t he proposed w tnesses had even seen Johnson for several years.
They said they would have testified that Johnson was "slow' and
t hat, t heref ore, he did not deli berately shoot Sweat .
Additionally, they would have testified that, in their opinion,
Johnson did not pose a future danger. W agree with the nmagistrate
judge that "[i]n view of the calculated nature of the crine and
Johnson's prior and subsequent crimnal history, including two
ot her aggravated robberies, there is little chance the jury would

have been inpressed by the testinony of . . . highly partisan



relative witnesses." Menorandum and Recomrmendati on at 7.
(4)
Johnson next conplains that the district court erred in
concl udi ng that Texas's procedure--at the punishnment phase of the
trial limting the jury to answering the three special issues--

allowed the jury to consider and give effect to "all mtigating
evidence." Although admtting that he introduced no mtigating
evi dence, Johnson contends that "a juror . . . mght reasonably
have believed that [he] should not be sentenced to death because of
the relatively non-aggravated circunstances of the nurder

despite having found that the State had proven affirmatively the
three special issues.” He contends that the special issues
"provided no vehicle by which a juror could give effect to such a

reasoned noral response to the circunstances of the crinme." He

cites Penry v. Lynaugh, 109 S. Ct. 2934, 2951 (1989), as supporting

the proposition that "the jury nust be able to consider and give
effect to any mtigating evidence relevant to a defendant's
background, character, or the circunstances of the crinme in order
to ensure reliability in the determnation that death is the
appropriate punishnent in a specific case."”

Even if we assune that Johnson is correct in his reading of

Penry, we still conclude that there is no nerit to this claim of
error. Each capital defendant is entitled to an "individualized

assessnent of the appropriateness of the death penalty" based on
the jury's "reasoned noral response to the defendant's background,

character, and crine." Penry, 109 S.Ct. at 2947 (enphasis in
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original; citations and internal quotations omtted). To the
extent, however, that Johnson's argunent is that the jury shoul d be
al l owed to avoi d answering the special issues affirmatively because
they feel synpathy for Johnson, that argunent has been discredited

by Saffle v. Parks, 110 S.C. 1257, 1279 (1990), in which Justice

Kennedy, witing for the majority, pointed out that the Suprene

Court cases do not require such an instruction. California v.

Brown, 479 U S. 538, 542 (1987) held that an instruction to the
jury not to base its sentencing recommendation on, inter alia,
synpat hy, did not violate the Ei ghth Anendnent.

To the extent that Johnson's argunent is sinply that the jury
could not avoid answering a special issue affirmatively, even
though it had reached a reasoned noral conclusion that he was not
wort hy of the death penalty, we disagree. Johnson asserts that his
crime was "non-aggravated" (by which we assune Johnson refers to
the absence of torture, nutilation, multiple wounds, etc.). We
reject his characterization of this nurder. Even if Johnson's
crime could be said to be non-aggravated, Johnson's noral
culpability was relevant to and could have been considered in
answering the future dangerousness issue. Furt hernore, noral
cul pability under such circunstances could have been considered
under the first or third special issues. |In Johnson's case, the
jury could have concluded that Johnson did not act deliberately,
but was provoked by Sweat's lunge at himinto reflexively firing a
single shot after which he escaped as quickly as possible. This

conclusion would have allowed the jury to answer either the
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del i berat eness or provocation i ssues negatively. W find no nerit
in this assignnment of error.
(5)
Johnson next contends that his trial counsel was ineffective
because "[r] easonably effective trial counsel would have attenpted

to question each prospective juror during voir dire regarding the

ability of the prospective juror to vote "no" on at |east one
speci al issue, even though the State had proven the issue
beyond a reasonabl e doubt, if the circunstances of the of fense were
such that the death penalty should not be assessed."” He further
contends that counsel should have asked the trial court, both at
voir dire and before the jury retired to consider its verdict, to
instruct the jury "that at | east one special issue nust be answered
negatively if the circunstances of the offense were such that the
death penalty should not be assessed.™
The magi strate judge points out that the | arger part of one of
Johnson's trial counsel's "final argunent in the punishnment phase
urged the jury to engage in an act of nullification because
the death penalty was norally wong and the jury should return a
life sentence.” Furthernore, to the extent that Johnson argues
that the jury should have been instructed it could answer one or
nore special issue negatively, regardless of mtigating evidence,
that is not the lawin Texas. A prospective juror who states he or
she woul d answer negatively to a special issue, even though the

state had proven it beyond a reasonabl e doubt, is disqualified from

service. Wainwight v. Wtt, 469 U S. 412, 422-24 (1985). Neither
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can such an argunent withstand the Suprene Court's condemati on of
"uncontrol | ed discretion of judges or juries" in adm nistration of

the death penalty in Furman v. CGeorgia, 408 U S. 238, 253 (1972).

I n short, Johnson does not show that his trial counsel failed

either prong of the Strickland test in connection with this

assi gnnent of error. First, trial counsel's performances were not
so deficient that they failed to neet the constitutional standard.
Strickland, 466 U S. at 687. Second, Johnson has not denonstrated
prejudice as a result of counsel's alleged ineffectiveness in this
respect because had counsel sought such instructions, they
justifiably would have been refused in accordance with Wtt and

Furnman. Strickland, 466 U. S. at 687. W, therefore, find no nerit

i n Johnson's argunent concerning this issue.

Al t hough we have addressed Johnson's clains as they were
presented to us, we think it inportant to observe that we could
have dispensed with these argunents with greater dispatch: The
clains he nmakes in regard to the procedure under Texas's death
penalty statute (di scussed above in sections |1l (A (4) &(5)) fly
into the face of Jurek v. Texas, 428 U S. 262 (1976), and Franklin

v. Lynaugh, 487 U S. 164 (1988), which have upheld the Texas
statutes as constitutional except in Jlimted circunstances

explicated in Penry v. Lynaugh, 109 S. C. 2934, 2947-51 (1989).

Because this record is devoid of any Penry type evidence, these

attacks on the Texas statute are nmeritl ess.

(6)

Finally, Johnson argues that "the district court erred .
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in finding . . . that [he] was not prejudiced by the error of
counsel during voir dire in instructing two prospective jurors,
both of whom becane nenbers of the jury which convicted and
sentenced [hin, that “deliberately’' nmeans nuch the sane as

“intentionally.'"® Johnson contends that "[b]y instructing two

W\ under st and Johnson to refer to the exam nations during
voir dire of Charles Allen Wite and Frank Al an Cain by Benjam n
Durant, one of his trial counsel.

In Durant's exam nation of Charles Allen Wite, the
follomjng exchange occurred:

Q . . Now, let ne give you a fact situation. Wuld

you agree wth nme that this word "deliberately" and the

word "intentionally," nmean basically the sanme thing?

A Well, no, not really.

Q Okay. What do you see the difference in then?

A. | see deliberately is doing the act right then and
there, you know, just taking it and doing it; and
intentionally is walking in the door with the intent of
doing it.

Q Okay. Let ne say this. Wen you say deliberately
means doing it and know ng you're doing it?

A.  Right.

Q And wanting to do it?
A. That's right.

Q That's deliberately?
A. That's what | said.

A, But it [whether or not sonmething was commtted
del i berately] would have to be proven to ne.

Q Let ne ask you this: It has to be proven to you
beyond a reasonabl e doubt ?

A.  Absolutely.
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Q If you have a reasonabl e doubt as to whether or not
sonet hing was comm tted deliberately, can you answer
that question [the first special issue] "no"?

A. If | have got a reasonabl e doubt, yes, sir, |
coul d.

State Trial Record Vol. 12, pp. 38-40. In Durant's exam nation

of Frank Alan Cain, we find the foll ow ng:

Q I'mgoing to state the word "intentional" or
"deliberate,” | think they can possibly be two

i nt erchangeabl e words taking a fact situation into
account .

Q Let ne give you an exanple of what |I'mtalking
about. Suppose two nen--suppose two nen are fighting.
Let's say if--let ne give you a little background of
that. Let's say one man is burglarizing another man's
car, broken into this man's car; and then the nman cones
out and sees the fellow inside his car, the man that
owns the car. So he attacks the burglar and they're
fighting, and during the course of the fight a gun
cones up from sonewhere; and the two are struggling
over the gun. And the gun goes off and shoots and
kills the man who owns the car.

Do you follow what |'m sayi ng?
A.  Yeah. Right.

Q Now, this would be a capital nurder situation; but
there may be a question, because the two nen are
struggling over a gun as to whether or not the burglar
intentionally or deliberately shot the man that owned
t he car.

Do you follow what |'m sayi ng?

A He just--just intentionally kills soneone. Right.
| understand what you are saying.

Q But what |I'msaying, there may be--there may be a
possibility that because of the fact--quite naturally
if he just wal ked up to himand shot himin col d-bl ood,
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jurors that the words nean nuch the sane, defense counsel |essened
the burden on the state,” and that "had defense counsel not
instructed two nmenbers of the jury that “deliberately' neans much
the same as "intentionally,' the outcome with respect to Speci al
| ssue No. 1 would have been different."

One prospective juror, Charles Allen Wite stated that
"deliberate" and "intentional" had different neanings to him
Al though he initially appeared to confuse the neanings, as the
gquestioning progressed, he seened to have corrected his initia
confusion. He responded to counsel's questions in such a way that
he could have been understood to see "deliberate" as requiring
consci ous thought and choice to engage in an act, over and above
merely purposeful conduct.

Frank Alan Cain, contrary to Johnson's argunent, clearly

obviously he did that intentionally and deliberately.
A.  Right.

Q Because the two of themare struggling, there is a
possibility that the burglar didn't intend to do it.
Do you follow what |'m sayi ng?

A.  Right.

Q He killed the man because during the struggling the
gun goes off, whatever the case m ght be. Because of
that particular fact situation--don't m sunderstand ne.
|"'mnot trying to lock into any particular fact. [|'m
giving you that as a hypothetical exanple on how a
person can be killed during the course of a felony
being commtted. It mght possibly not be a deliberate
act, you see.

A.  Right.
State Trial Record Vol. 12, pp. 196-198.
16



denonstrat ed that he understood the difference between "del i berate"
and "intentional." First, he nade no response to Durant's
assertion that the two were "interchangeable.” He then responded
correctly to Durant's questions:
Q Now, this would be a capital nurder situation; but
there may be a question, because the two nen are
struggling over a gun as to whether or not the burglar
intentionally or deliberately shot the man t hat owned t he
car.
Do you follow what |'m sayi ng?

A He just--just intentionally kills soneone. Right.
| understand what you are saying.

He then went on and responded correctly as Durant pursued the fact
situation he had outlined:
if he just walked up to him and shot himin

cold Bldod, obviously he did that intentionally and
deliberately.

A. Right.
He correctly responded as Durant distinguished "intentional" and
"del i berate."

Q Because the two of themare struggling, there is a
possibility that the burglar didn't intend to do it.

A.  Right.

Q . . . It possibly mght not be a deliberate act, you
see.

A.  Right.

The nmagi strate judge, who reviewed the record and heard the
testinony of Durant, found as fact that "M . Durant did not m sl ead
nmenbers of the jury into the belief that “intentionally' and

“del i berately' neant the sanme thing and that an affirmative finding
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must automatically be nmade on Special Issue No. 1 [after a finding
of guilt inthe guilt/innocence phase]." Report and Recommendati on
at 21. He concluded that Johnson was not prejudiced by Durant's
conduct of voir dire, 1d. at 13, and concluded as a matter of |aw
t hat Johnson had received effective assistance of counsel "under

the standards of Strickland v. Washington, 466 U S. 668 (1984)."

Id. at 21.
Strickland instructs wus that in reviewing clainms of
i neffective assi stance of counsel, "judicial scrutiny of counsel's

performance must be highly deferential,"” nust avoid distortion by
hi ndsi ght, and nust "indulge a strong presunption that counsel's
conduct falls within the wide range of reasonable professional

assi stance." Strickland v. Washington, 466 U S. 668, 689 (1984).

Qur review of the record does not |leave us with "the definite
and firm conviction" that the nagistrate judge was m staken
concerning the belief of the jurors, and, therefore, we cannot

overturn this finding of fact. Bull's Corner Restaurant, 759 F.2d

at 502-03. Thus, we cannot agree with Johnson that the jurors were
so confused about the difference between "deliberate" and
"intentional" that the verdict on special issue one was affected.
Furthernore, we agree with the court bel ow that Johnson received

"ef fecti ve assi stance of counsel under the standards of Strickl and

v. Washi ngton."

This contention of error is without nerit.
|V

Havi ng revi ewed Johnson's assignnents of error and having
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found themw thout nerit, we conclude that he is not entitled to a
certificate of probable cause. Al t hough we have resolved one
issue, that of the effectiveness of counsel at voir dire, in a
different theoretical manner than did the court below, we do not
consider that resolution to be "in a different manner," i.e.
comng to a contrary concl usi on such that "encouragenent to proceed
further" 1is deserved. The application for a certificate of

probabl e cause is, therefore,

DENI ED
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