UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3028

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

STEVEN T. W LLI AVS,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Sept enber 21, 1992)
Bef ore REYNALDO G GARZA, DAVIS, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Claimng that the crinme for which he was convi cted was a one-
time act of "aberrant behavior", Steven T. WIlIlians chall enges the
sentencing court's refusal to grant him a downward departure on
that basis. Assum ng arguendo that such a departure was
aut horized, it was not justified under the facts of this case. W
AFFI RM

| .

On August 1, 1991, WIllians entered a bank and presented a
teller wth two demand notes. One read:

Gve ne all your noney in your draw. Don't be no

hero. Because if you do you will see ne again. |
want 3 sacks of $100.00 bills and all the rest of



your noney. Put it up on the counter and no tricks

and no buns. G ve the note back and close your

boot h and wal k away.

Thank you.
The second, witten on a bank withdrawal slip dated July 29, 1991,
stated: "All of your noney ... all of your noney", and was signed
"John Doe".

The teller handed WIllians a bag containing approximtely
$2700 and a dye pack. Shortly after he left the bank, the pack
expl oded, causing him to drop the bag. Wllians then |eft the
scene in a car which was traced to his sister. Upon returning it
to his sister's house |ater that day, he was arrested and read his
rights, admtted robbi ng the bank, and consented to a search of his
home, whi ch reveal ed cl ot hes mat chi ng t he descri ption of those worn
by the perpetrator.

WIllians pleaded guilty. Before sentencing, he requested a
downward departure fromthe guidelines range, contending that his
actions in robbing the bank were spontaneous and constituted
aberrant behavior. At the sentencing hearing in January 1992, the
district court denied the notion, questioning its authority to
depart on that basis, but finding that, even if such authority
exi sted, the departure was inappropriate in this case. WIIlians
was sentenced at the bottomof the guidelines range to, inter alia,
33 nonths in prison.

1.
WIllians contends that the district court refused to depart

only because it did not believe it had authority to do so. The



gover nnent responds that an aberrant behavi or departure cannot be
enpl oyed when the defendant has comnmtted a violent crine. W do
not reach whether it is authorized in such cases, because the
district court nmade a factual finding that WIlians' behavi or was
not aberrant.”’

At the sentencing hearing, the district judge stated that he
did not think that he had the authority to so depart, but |ater
stated that Wllianms' actions did "not qualify as aberrant behavi or
justifying departure". As with any finding of fact, a district
court's determnation that a circunstance which mght warrant
departure does not exist is reviewed for clear error. See United
States v. Headrick, 963 F.2d 777, 779 (5th Cr. 1992).

Al t hough the Qui del i nes do not define "aberrant behavior", we
are nost certain that it requires nore than an act which is nerely
a first offense or "out of character" for the defendant. Accord
United States v. Carey, 895 F.2d 318, 325 (7th Gr. 1990).
| nst ead, those considerations are taken i nto account in cal cul ating
the defendant's crimnal history category. U S S. G Ch.4, Pt.A
intro. conment. & 8§ 4A1.1. (For WIllians, that category was |; the
PSR stated that he had no crimnal history points, in part because
he did not have a prior crimnal conviction.) As the Seventh

Circuit has stated,

The term"aberrant behavi or" appears in the Guidelines only in
an i ntroductory section, "Probation and Split Sentences", where the
Sentenci ng Comm ssion states that it "has not dealt with single
acts of aberrant behavior that still my justify probation at
hi gher offense |evels through departures.” USSG Ch1 Pt.A
intro. comment. 4.(d).



there nust be some elenent of abnornal or
exceptional behavior.... A single act of aberrant
behavior ... generally contenplates a spontaneous
and seem ngly thoughtl ess act rather than one which
was the result of substantial planning because an
act which occurs suddenly and is not the result of
a continued reflective process is one for which the
def endant nmay be arguably | ess account abl e.

Carey, 895 F.2d at 325.
WIllians' act appears neither spontaneous nor thoughtless.
For exanpl e, one of his demand notes was dated several days before
the robbery. W do not find clear error in the district court's
determ nation that this behavior does not qualify as aberrant.
L1,
Accordingly, the sentence is

AFFI RVED.



