UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-3037

United States of Anerica,
Pl ai ntiff-Appellee,
VERSUS

Samant ha Carr, Darlene Hunter, Joseph Robi nson,
and Wardell Hunter,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Novenber 30, 1992)
Before KING JOHNSON and DUHE, Circuit Judges
DUHE, Circuit Judge:

This appeal follows the appellants' conviction for
conspiracy to possess cocaine with intent to distribute.
Samant ha Carr, Darlene Hunter, and Joseph Robi nson were found
guilty as charged after a jury trial. Wardell Hunter plead
guilty. Defendants Carr, D. Hunter, and Robi nson appeal both
their convictions and their sentences. W Hunter appeals his
sentence. W affirm

Backgr ound

The convictions resulted fromtwo shipnents of cocaine from
Wardell Hunter in San Diego, California to his co-defendants and
unknown others in New Ol eans, Louisiana. These packages arrived

at two different New Ol eans addresses, one on July 18, 1989 and



the second on July 19, 1989. Each package contai ned

approxi mately one kil ogram of cocaine. The intended recipients
of the first package were not apprehended,! but a jury found that
Carr, D. Hunter, and Robi nson did know ngly conspire to possess

wth the intent to distribute the contents of the second package.

The second package was delivered on July 19th to Shonne
Pierce, a friend of Carr. Appellant, Darlene Hunter was the
i ntended recipient of the second package. Darlene cl ai ned that
she believed that her brother, co-defendant VWardell Hunter, and
his wife?2 were sending her clothes. Wardell's wife had
t el ephoned Darl ene before the package was actually sent and told
her to expect a "surprise." Co-appellant, Carr agreed to accept
t he package because of a conflicting appoi ntnent Darl ene had on
the day the package was supposed to arrive. Because of a
schedul i ng conflict of her own, however, Carr then nade

arrangenents with another friend, Shonne Pierce, to accept the

1 The first package is inportant only in that it is
referred to by the co-conspirators when discussing the delivery
of the second package. The connection between the first and
second package was never affirmatively established, however, both
packages were identically packaged and contai ned the sane
quantity of cocaine. Apparently, because of problens delivering
the first package, the parties attenpted to stop the delivery of
the second package. This attenpt to stop the delivery of the
second package lead to the arrest and indictnent of the
def endant s.

2 \Wardell's wife, Panela Singleton, also charged in the
indictnment, was granted a notion for judgnment of acquittal at
trial.



package. Wardell Hunter was inforned to express-nail the package
to Pierce's address.

On July 18th, prior to the delivery of the second package,
Wardel |l Hunter |earned that the Louisiana authorities had
di scovered the contents of the first package. Wardell called his
sister, Darlene, to warn her not to accept the second package
fromthe delivery person. Although unable to warn Darl ene
directly, another Hunter sister, MIldred, warned Darl ene that
sonet hing was wong with the second package and that the police
had intercepted a prior package that was sent. That night Carr
called Pierce to convey the warning. Pierce testified that she
coul d hear Darlene in the background when Carr nade the call.
Pierce also clainmed that Carr told her during this conversation
t hat the package contained drugs or pills, although Carr denied
this.

Pierce served as a key witness for the Governnent. In
recounting the conversation between herself and Carr, Pierce
testified that Carr had cautioned Pierce not to accept the
package because a prior package mailed from California had been
intercepted by the police. During trial, Pierce clainmed that
Carr stated that "[w] e had sent another package to another guy's
house . . . ." In Pierce's grand jury testinony, however, she
clainmed that Carr stated that "[t]hey had sent another package to

anot her guy's house . Thi s di sputed testinony constitutes

the crux of this appeal. Pierce becane alarned after Carr's



phone call and told her nother of the incident. Her nother
called the authorities.

The next norning, DEA agents arrived at Pierce's house and
wai ted for the package to arrive. The package was delivered and,
as expected, contained cocaine. The DEA agents then set up
surveill ance and pl aced a tape-recordi ng device on Pierce's
phone. Carr called Pierce three tines that day.

In the first call, Pierce informed Carr that the package was
delivered and that she had accepted it. Pierce demanded that the
package be renoved from her house. Carr told Pierce that Darl ene
Hunter would cone to retrieve the package. Utimately, Joseph
Robi nson, Carr's husband, arrived at Pierce's residence and asked
for the package. Pierce refused to give it to himand told him
to have Darlene cone to get the package. Darlene never cane.

The authorities, however, observed Darl ene park her car at a
gas station across the street fromPierce's residence that
af ternoon and nmake a nunber of phone calls. She also repeatedly
| ooked in the direction of Pierce's residence. After |eaving the
gas station, a DEA agent followed Darl ene and observed her
meeting with Joseph Robinson. Neither Carr, Darlene, or Robinson
ever took possession of the package. These three, along with
Wardell Hunter and his wife, were arrested and charged with
conspiracy to distribute cocaine.

After the jury convicted the three Louisiana defendants, the
district court sentenced each to 63 nonths in prison. Wardel

Hunt er was sentenced to 115 nont hs.



Di scussi on

l.

The three Louisiana defendants argue that their entire
def ense was based on whether they knew that there was cocaine in
t he package mailed to Shonne Pierce, and that they agreed to
acquire the package in order to distribute these drugs. They
argue that the evidence establishing their nens rea was at best
tenuous. Therefore, they contend, that because the governnents
case was so weak, the district court commtted reversible error
by preventing the jurors fromconsidering -- as substantive
evi dence -- Shonne Pierce's prior inconsistent grand jury
t estinmony. 3

The appel l ants contend that Pierce's grand jury testinony,
claimng that Carr stated that "[t]hey sent [the first package]
to another guy's house", was pivotal to the theory of their case.
At trial, Pierce changed her story and testified that Carr had

stated that "we" sent the first package of cocaine. The district
court denied a proposed jury instruction that the prior

i nconsi stent grand jury testinony could be considered as
substanti ve evi dence* and instead, included an instruction
specifically limting jurors to considering the testinony only

for inpeachnent purposes. The defendants argue that this jury

3 The defendants' argunent that an evidentiary error was
comm tted because the judge excluded the evidence is neritless.
The judge did not exclude any evidence, nor did any party ever
request an evidentiary ruling on this point.

4 Federal Rule of Evidence 801(d)(1)(A) permts such
evi dence to be introduced as substanti ve evi dence.

5



instruction was given erroneously and constitutes reversible
error.”®

In a narcotics conspiracy prosecution, the governnent nust
prove beyond a reasonabl e doubt: (1) that an agreenent to violate
the narcotics | aws existed between two or nore persons, (2) that
each alleged conspirator knew of the conspiracy and intended to
joinit, and (3) that each alleged conspirator did participate in

the conspiracy. United States v. Medina, 887 F.2d 528, 530 (5th

Cr. 1989). Proof of any elenment may be by circunstantial

evi dence, and [c]ircunstances altogether inconclusive, if
separately considered, may, by their nunber and joi nt operati on,

be sufficient to constitute conclusive proof.'" United States

v. Roberts, 913 F.2d 211, 218 (5th Cr. 1990), cert. denied ---U. S

---, 111 S.Ct. 2264 (1991) (quoting United States v. Lechuga, 888

F.2d 1472, 1476 (5th Gir. 1989)).

We di sagree with appellants theory of what the governnent had
to prove in order to convict the defendants of conspiracy. The
governnent did not have to prove that each defendant knew that

cocai ne was in the package nmailed to Shonne Pierce, but only that

5 Wen reviewi ng whether the district court has commtted
an error inits jury instruction, this Court has stated, "[we
afford the district court substantial latitude in fornmulating its
instructions and we review a districts court's refusal to include
a defendant's proposed jury instruction for abuse of discretion.™
United States v. Chaney, 964 F.2d 437, 444 (5th Cr. 1992). 1In
judgi ng whether a district court abused its discretion, the Court
shoul d "determ ne whether the requested instruction: (1) is a
correct statenent of the law, (2) was substantively given in the
charge as a whole; and (3) concerns an inportant point in the
trial the om ssion of which seriously inpaired the defendant's
ability to present a given defense effectively.”" |d.

6



they know ngly conspired with Wardell Hunter to distribute the
cocai ne contained in the second package. Appellants seemto argue

that "they sent unequi vocal ly translates into "we had no
i nvol venent at all." The defendants alleged | ack of know edge of
the contents of the first package does not automatically lead to
the conclusion that they did not know what was in the second

package. Therefore, we conclude that regardl ess of whether the

jury instruction was given in error, the distinction between "we

and "they" did not necessarily excul pate the defendants. As a

result, any error commtted by the district court was harnl ess.
.

Darl ene Hunter appeals her sentence. She argues that the
district court erred in denying her request for a downward
departure for unusual famly hardship. She contends that the court
not only erred by failing to find that her case was "extraordi nary"
under the Guidelines, neriting an exception fromthe general rule,
but also in stating that to depart downward in view of Hunter's
status as a single parent violated U S.S.G § 5HL.10, p.s. The
"general rule" under U S.S.G 8 5H1.6, p.s. provides that "[f]am |y

ties and responsibilities . . . are not ordinarily relevant in

determ ning whether a sentence should be outside the guideline
range" (enphasis added). US S G 8§ 5HL. 10, p.s. provides that

race, sex, and socio-econonic status are "not relevant in the
determ nati on of a sentence." Hunter asserts that the court relied
on the latter provision in denying the downward departure. She

contends that this constituted an error of | aw, since consi deration



of a single nother's status was certainly not wthin the
contenpl ation of the statute.

This Court "wll not review a district court's refusal to
depart fromthe Guidelines unless the refusal was in violation of

the law." United States v. Mtchell, 964 F.2d 454, 462 (5th Gr.

1992) (quoting United States v. Hatchett, 923 F.2d 369, 373 (5th

Cr. 1991)). Even if the district court erroneously relied on §
5H1. 10, the court al so nade an i ndependent finding that Darlene's
famly situation was not so extraordinary to require a departure
downward under the general rule. Because the district court's
refusal to nmake an exception from Cuidelines' policy and depart
downward was not a violation of the law, the sentence will not be
di st ur bed.
L1,

Appel lants Carr and Robinson argue that the district court
erred by failing to adjust their sentences in viewof their "m nor"
or "mnimal" role in the offense. See U S.S.G § 3B1. 2. They
claimthat the district court based its denial of their requested
adjustnents for their allegedly mnor role in the offense, solely
on the jury's guilty verdict. They contend that by deferring to
the jury's verdict, the court failed to nmake the required factual

finding as to mniml participant status. See United States v.

Buenrostro, 868 F.2d 135, 138 (5th G r. 1989).
This Court will affirmthe district court's sentence "so | ong
as it results from a correct application of the guidelines to

factual findings which are not clearly erroneous.” United States




v. Sarasti, 869 F.2d 805, 806 (5th G r. 1989). "A factual finding
is not clearly erroneous as long as it is plausible in light of the

record as a whole." United States v. Sanders, 942 F.2d 894, 897

(5th Gr. 1991). A defendant's status as a "mninmal participant”
or "mnor participant” is one of several sophisticated factual
determ nati ons which "enjoy the protection of the clearly erroneous

standard.” United States v. Mejia-Orosco, 867 F.2d 216, 221 (5th

Cir.) cert. denied, 492 U S. 924 (1989).

The district court made an express finding that all the
Loui si ana appel lants "were equally cul pable.” The record reflects
that the district court carefully considered the law in this
circuit in making its factual determnation as to mninmal
participant status. This fact findingis entitled to deference and
wi |l not be disturbed.

| V.

Wardell Hunter appeals the district court's refusal to reduce
his offense level by two points under US S G 8§ 3EL.1 for
accepting responsibility for his crimnal activity. Wardel | 's
appeal was filed in excess of ten days after the district court's
sentence was formally entered, therefore it is untinely under
Federal Rule of Appellate Procedure 4(b).® "A tinely notice of
appeal is not jurisdictional; however, in this circuit it is a

prerequisite to our exercise of jurisdiction.” United States V.

Wnn, 948 F.2d 145, 153 (5th Cr. 1991). Hunter has offered no

6 The sentence was formally entered on January 13, 1992.
Hunter's notice of appeal was filed on February 11, 1992.

9



reason for his failure to file within the requisite period. As a

result, this Court declines to consider his appeal. See United

States v. Merrifield, 764 F.2d 436, 437 (5th Cr. 1982); United

States v. Ugal de, 861 F.2d 802, 805 (5th Cr. 1988). Even were we

to consider it we find it without nerit.

For the foregoing reasons, the judgnent of the district court
IS

AFFI RVED.
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