IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3256

JAQUELI NE B. BRUNEAU,

Pl ai ntiff-Appellant,
Cr oss- Appel | ees,

ver sus

FEDERAL DEPQOSI T | NSURANCE CORPCORATI ON,
As Receiver for Bankers Trust, NA., ET AL.,

Def endant - Appel | ees.

ROB A. HARDESTY, ROBERT L. KAREM
RAYMOND A. LAPINO, SR, and MYRON E. MOOREHEAD,

Def endant s- Appel | ees,
Cr oss- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Novenber 12, 1992)
Before KING DAVIS, and WENER, G rcuit Judges.
PER CURI AM
In this appeal from the district court's grant of summary
judgnent in favor of Defendant-Appell ee Federal Deposit |nsurance
Corporation (FDIC), Plaintiff-Appellant Jacqueline B. Bruneau
asserts that the district court m sapplied the | aw of constructive

trust, the holding in Downriver Community Federal Credit Union v.




Penn Squar e Bank,! and the D Cench, Duhne doctrine.? As we find the

district court's decision to be free of reversible error, we

affirm

I
FACTS AND PROCEDURAL HI STORY

In early Decenber 1988, Bruneau opened three accounts at
Bankers Trust of Louisiana (Bankers Trust) and nade deposits into
all three totalling of $223,125.76. Bruneau asserts that an
enpl oyee of the bank represented that the three accounts woul d be
insured up to $100,000 each by the FDIC, and that Bruneau thus
bel i eved that all of her noney was insured.® For purposes of this
review, we assune the truth of those representations by Bruneau.

In early March 1989, the Conptroller of Currency declared
Bankers Trust insolvent and term nated its exi stence as a national
banki ng associ ation.* The Conptroller appointed the FD C as
recei ver of Bankers Trust.

Bruneau filed a claimfor recovery of her deposits with the

FDIC. The FDI C paid Bruneau $100, 000 and issued her a Receivers

1879 F.2d 754 (10th Gir. 1989), cert. denied, 493 U.S. 1070
(1990) .

2See D Cench, Duhnme & Co. v. Federal Deposit Ins. Co., 315
U S. 447, 460 (1942).

This was clearly incorrect. 12 CF. R § 330.5 (1989)
provi des: "Funds owned by natural persons and deposited in one
or nore deposit accounts in his or her own nane shall be added
t oget her and insured up to $100,000 in the aggregate.”

‘See 12 U.S.C. § 191 (1988).
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Certificate for the additional $123,473.53, entitling her to a
ratable distribution along with other uninsured depositors and
general creditors. Since obtaining the Receivers Certificate,
Bruneau has received a nunber of paynents fromthe FDIC. Wen the
district court rendered its decision in the instant case, these
payments totaled $59,817.82. The FDIC asserts that four nore
paynents))totaling $12,936.26))were made after the court's |ast
cal cul ation date and were thus not included in the $59,817.82
anount .

Unhappy wth her share of the proceeds of the bank
di stribution under the National Banking Act, Bruneau sued the FD C
and several fornmer officers and enpl oyees of the bank (Hardesty et
al.), who she all eged nade the m srepresentations to her. Bruneau
clainmed that the FDIC, by its predecessors, had breached its
fiduciary duty to her, had violated Louisiana statutory |aw, had
commtted "concerted tort action" with sone of the enpl oyees of the
bank, and had effectively created a constructive trust in her
favor.

The district court granted summary judgnent in favor of the
FDIC. The court reasoned that the Bruneau's constructive trust
theory did not constitute a viable claimfor a nunber of reasons.
One of those reasons was that the clains were barred by the

D Cench, Duhne doctri ne. The court held that Bruneau's other

clainms were barred by the D Cench, Duhnme doctrine and 8§ 1823(e) of

FIRREA.®> Bruneau tinely appeal ed.

°12 U.S. C. § 1823.
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ANALYSI S

A. Bruneau's d ai ns

1. Ef fect of D Cench, Duhne

The district court relied on several theories inrejecting all
of Bruneau's clains. One of the theories properly espoused by the
district court here is that Bruneau's clains are barred by the

D Cench, Duhne doctrine. The district court found correctly that

all of the clains are based on bank personnel's m srepresentations
and fraudul ent acts, all of which, for purposes of this appeal, we

assune to have occurred. Under D QGench, Duhne and its statutory

counterpart, a clai mant agai nst the FD C nust produce evi dence t hat
the agreenment nmade wth the bank neets all of the FIRREA
requirenents.® As the district court found, none of these

requi renents were net by Bruneau. The agreenment was not in

5The rel evant portion of FIRREA provides:
No agreenent which tends to dimnish or defeat the
interest of the Corporation in any asset acquired by it
under this section or section 11 [12 U S.C. S. § 1821],
either as a security for a loan or by purchase or as a
receiver of any insured depository institution, shal
be valid against the Corporation unless such
agreenent))
(1) is in witing,
(2) was executed by the depository institution and
any person claimng an adverse interest
t hereunder, including the obligor,
cont enporaneously wth the acquisition of the
asset by the depository institution,
(3) was approved by the board of directors of the
depository institution or its |loan conmttee,
. and
(4) has been, continuously, fromthe tinme of its
execution, an official record of the depository
i nstitution.
12 U.S.C.S. § 1823(e) (Supp. 1992).
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witing; it was not executed by the depository institution
contenporaneously with the acquisition of the asset; it did not
have the required approval of bank executives; and it was not
continuously held as an official bank record.

Bruneau asserts in her brief to this court that "D Cench

Duhne is not apposite. Ms. Bruneau is not basing her claimfor

recovery on the ground of a secret or side agreenent, but rather on
the ground that this transacti on never coul d occur because t he bank
was prohibited fromtaking funds, thereby making this transaction
void from the beginning."” Bruneau badly m scharacterizes her
position. Her entire case rests on the theory that the officers of
the bank commtted a fraud by allowi ng her to deposit noney when

t hey knew t he bank was insolvent. The D Gench, Duhne doctrine and

8§ 1823(e) are directly inplicated by a fraud accusation. Wthout

meeting the requirenents of either, Bruneau's clains are barred.

2. Hopel ess I nsol vency

Bruneau's other argunent involves the hopelessly outdated
"hopel ess insolvency" doctrine, which was recently discussed in
dicta of the Tenth Circuit in the Downriver decision.? The
district court's opinion ably explains the effect of the hopel ess

i nsol vency doctrine, the dicta in the Downriver decision, and

"W, like the district court before us, will ignore the
gaping hole in Bruneau's logic that if there was no deposit
("th[e] transaction never could occur"), the FD C woul d be
responsi ble for nothing because its liability is triggered only
by deposits.

8879 F.2d at 761-63.



everything else relative to this essentially frivolous ground of
appeal. W refuse to expend any nore judicial resources trying to
convince counsel that this turn-of-the-century doctrine has |ong
since ceased to have any contextual relevance in light of the
banki ng reforns that have occurred in this country during the past

Si xty years.

B. The Cross-Appeal of Hardesty et al.

After the dismssing the FDIC with prejudice, the district
court turned to the state law clains that had been filed by Bruneau
agai nst Hardesty et al. As to these clains, the court stated:

The remai ni ng cl ai ns are for "intentional

m srepresentation” (First Claim, "negl i gent

m srepresentation" (Second Clain), "breach of fiduciary

duty" (Fourth Cdainm, "violation of Louisiana Revised

Statutes" (Fifth Caim, [and] "concerted tort action"

(Sixth daim. Eachis based in Louisianalaw albeit as

to the fifth claim sone of the defendants have filed a

noti on based on preenption of state | aw
The court then held that it was wi thout subject matter jurisdiction
and declined to exercise pendant jurisdiction over the remining
parties. It then dism ssed Bruneau's clainms against Hardesty et
al. w thout prejudice.

Seeking to change the dism ssal fromone w thout prejudice to
one wth prejudice, Hardesty et al. assert on appeal that the
district court erred in dismssing their clains for | ack of subject
matter jurisdiction. They ground their appeal on the theory that

t he Loui si ana statute involved in Bruneau's charge of "violation of



Loui siana Revised Statutes"® is preenpted by federal banking |aw
and that the preenption in and of itself supports federal question
jurisdiction. Alternatively, they argue that the district court
shoul d have addressed the state law clains under its pendant
jurisdiction. W dismiss out-of-hand the assertion that the
district court abused its discretion in not exercising pendant
jurisdiction over the state | aw cl ai ns.

It is clear fromthe opinion of the district court that it
dism ssed Bruneau's clains against Hardesty et al. wthout
considering the claimof federal question jurisdictionarisingfrom
the preenption of state law. This refusal to consider the claim
does not place the issue beyond our review, however, as the
preenption questionis a matter of | awthat we woul d revi ew de novo
if it had been fully considered by the district court.

Federal preenption nost often appears as a defense to a
plaintiff's claim Thus, the "federal issue does not appear on the
face of the plaintiff's conplaint."' Consequently, "a preenption
def ense cannot be the basis of the original federal jurisdiction."?!

As noted by the Seventh Circuit, the Suprene Court has
fashi oned a narrow exception to this rule. The preenption defense

can "be the basis of the original federal jurisdiction" when

SLA. REV. STAT. ANN. § 6:419 (West 1986 & Supp. 1992).

Ol ister v. Stark, 890 F.2d 941, 943 (7th Cr. 1989), cert.
denied, 111 S. Ct. 579 (1990).

11d. (discussing jurisdiction sufficient to make renoval

proper)(citing Metropolitan Life Ins. Co. v. Taylor, 481 U S. 58,
63 (1987)); see Louisville & Nashville R R v. Mttley, 211 U.S.
08)

149 (19




Congress has conpletely preenpted a given area of state

| aw. This "conplete preenption” exception permts
recharacterization of a plaintiff's state-lawclaimto a
federal claim. . . .12

Hardesty et al. thus assert that 8§ 6:419 of the Louisiana Revised
St at utes has been preenpted by federal banking regulations to the
point that the asserted violation of that statute is no nore than
a federal claimmasquerading as a state claim W di sagr ee.

In Metropolitan Life Ins. Co. v. Taylor,?!® the Suprenme Court

found that "ERI SA's preenption provision is . . . so strong that
every claim for benefits under a covered plan is regarded as
arising under the laws of the United States."* Simlarly, "[i]t
has | ong been recogni zed that section 301 of the Labor Managenent
Rel ations Act, 29 U S.C. 8§ 185, has such preenptive force."™ To
det erm ne whet her the statute has such preenptive force, there nust

be evi dence of the clearly mani fested intent of Congress'" that
such preenption occur. 6

In the instant case, no evidence of congressional intent to
preenpt the area of |aw so pervasively has been presented to this
court. Instead, Hardesty et al. have thoroughly convinced us that

a defense of preenption exists in this context. They point to a

case fromthe Eastern District of Louisiana involving the sanme bank

2] d.

13481 U. S. at 63.

“Trans Wrld Airlines, Inc. v. Mattox, 897 F.2d 773, 787
(5th Gr.), cert. denied, 111 S. C. 308 (1990).

15] d.

| d. (quoting Taylor, 481 U S. at 67).
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failure and the sane defendants as the instant case, in which they
successfully used preenption as a defense to simlar clains.
Har desty et al. now assert that "[t] he precise i ssue now before the
court has already been resolved in favor of defendants/cross

appel l ants" in the Murtgage Market case. Cearly, Hardesty et al.

m sapprehends the distinction between that which was decided in

Mort gage Market and that which they presently urge to us.

I n Mortgage Market, the district court held that "federal | aw

pre-enpts [sic] application of La.Rev.Stat. 8 6:419 or state
fiduciary | aw which woul d hold Hardesty, et al [sic] |iable for the
uni nsured portion of [the plaintiff]'s certificate of deposit."?!®
As irrefutable a proposition of |law as that nay be, it is entirely
different from the present assertion by Hardesty et al. that
federal lawis so strongly preenptive in this area of the | aw that
plaintiff's claim"is regarded as arising under the laws of the
United States."® Hardesty et al. cites nothing to this court (and
our research reveal s nothing) to indicate that Congress intended to
"treat a conplaint raising [these matters] as 'necessarily federal
in character'"?° Sinply put, Hardesty et al.'s denonstration that
the defense of preenption applies does not create a basis for

subject matter jurisdiction in the sanme manner as does "super-

"Mortgage Mkt., Inc. v. Federal Deposit Ins. Corp., 780 F
Supp. 406, 407-08 (E.D. La. 1991).

18780 F. Supp. at 408.
Trans Wrld Airlines, 897 F.2d at 787.

201d. (citing Taylor, 481 U. S. at 63-64).
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preenption” of an ERI SA provision or section 301 of the LMRA
Hardesty et al. thus fail to convince us that such "super-
preenption" exists here.

Hardesty et al.'s clainms may wel | have nerit; they have nerely
been asserted in the wong place. The district court dism ssed the
cl ai s agai nst Hardesty et al. w thout prejudice. Even though the
f eder al preenption cannot sustain federal subj ect matter
jurisdiction, it may be asserted in an effort to fend off any state

court clains agai nst these defendants.

111
CONCLUSI ON
We are not inpressed with Bruneau's assertions of error by the

district court. Unavoidably, the D Gench, Duhne doctrine bars the

clains asserted by Bruneau against the FDIC. The district court's
anal ysi s of the "hopel ess i nsol vency" doctrine and the dicta found
in the Downriver decision to the instant case was correct. And the
district court did not abuse its discretioninrefusing to exercise
pendant jurisdiction over the state | aw cl ai ns agai nst Hardesty et
al. The district court's judgnent is thus

AFFI RVED.
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