IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3502

IN THE MATTER OF:
CLI NTON J. BI LLEDEAUX, SR.,

Petitioner.

Petition for Wit of Mandamus and/or Prohi bition
to the United States District Court
for the Eastern District of Louisiana

(August 27, 1992)
Before SMTH, EM LIO M GARZA, and DEMOSS, Circuit Judges.
JERRY EE. SMTH, G rcuit Judge:
Cinton Billedeaux, the plaintiff in a maritinme |awsuit
pending in the United States District Court for the Eastern D s-

trict of Louisiana styled Billedeaux v. Tidex, Inc., No. 91-0134,

seeks to disqualify the district judge in that suit, the Honor-
able Edith Browmn Cenent, on the ground that her husband,
Rut|l edge Clenent, is a partner in the law firm of Phel ps, Dunbar,
Marks, Claverie & Sins ("Phelps, Dunbar"), which, according to
Bil | edeaux, "has actively represented defendant Tidex, Inc., in
many ot her cases." Judge C enent denied Billedeaux's notion for
recusal; accordingly, Billedeaux pursues the matter by petition

for wit of mandanus or prohibition.



l.

Bill edeaux cites a few additional facts and allegations in
support of his petition. These include the fact that before her
recent elevation to the bench, Judge Cenent was a partner in the
law firm of Jones, Walker, Wechter, Poitevent, Carrere &
Denegre, which, according to Billedeaux, is "a firm well known
for its maritine defense practice.” Bi | | edeaux asserts that
Phel ps, Dunbar represents Tidex, Inc. ("Tidex"), though of course
not in the instant matter, and receives fees therefrom
Bill edeaux says that "[t]his fact may well inpact on Judge
Clement's rulings and decision in the instant matter, which is

scheduled for a bench trial . . . ." From this, Billedeaux

surm ses that "the economc ties her husband's firm has to Tidex
raises [sic] the possibility of partiality, thus falling wthin
the paraneters of 28 U S.C. § 455(b)(1)."

To this, Billedeaux adds that "[b]ecause defendant Tidex is

represented in many cases by the Phelps-Dunbar law firm a

portion of Judge Cenent's famly income cones directly from
Ti dex. Further, it appears that Phelps-Dunbar was under

consideration by Tidex for referral of this claim for defense

Bi | | edeaux bases his request for disqualification only upon



28 U.S.C. 8§ 455(a) and (b)(1).! These provisions read as foll ows:
(a) Any . . . judge . . . shall disqualify hinself
in any proceeding in which his inpartiality mght rea-
sonably be questi oned.

(b) He shall also disqualify hinself in the
foll ow ng circunstances:

(1) Were he has a personal bias or prejudice
concerning a party, or personal know edge of dis-
puted evidentiary facts concerning the proceedi ng
"The very purpose of 8§ 455(a) is to pronote confidence in

the judiciary by avoiding even the appearance of inpropriety

whenever possible.” Liljeberg v. Health Servs. Acquisition

Corp., 486 U. S. 847, 865 (1988). A party proceeding under this
section "must show that, if a reasonable man knew of all the
ci rcunst ances, he would harbor doubts about the judge's

inpartiality.” Chitimacha Tribe v. Harry L. Laws Co., 690 F.2d

1157, 1165 (5th Gr. 1982) (citations omtted), cert. denied, 464

U S 814 (1983). Thus, "the view of the average, reasonable

person is the standard for analysis . In re Faul kner, 856

F.2d 716, 720 (5th Cr. 1988) (per curiam. Since a notion to

disqualify is "commtted to the sound discretion of the district

judge," Chitinmacha Tribe, 690 F.2d at 1166, we nust decide here

only whet her Judge O enent abused her discretion.?

1 Bi |l edeaux makes no claimfor recusal under 28 U.S.C. § 144, regarding
actual bi as.

2 1n Faulkner, we did not specifically address the abuse-of-discretion
st andar d. In deciding, however, that "[a] reasonable person easily could
guestion the judge's inpartiality," 856 F.2d at 721, we inplicitly recognized
the efficacy of that standard and held that the district judge had abused his
di scretion.
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The particulars of the Chitinmacha decision are instructive

here and ultimately determ ne our conclusion that no abuse of
di scretion has been shown. There, the plaintiffs asserted that
the district judge should be disqualified because he once had
represented the target defendant. W noted, though, that "[t]he
fact that [the judge] once represented [the defendant] in
unrel ated matters does not forever prevent himfromsitting in a
case in which [the defendant] is a party[, as t]he relationship
between [the judge] and [the defendant] is too renbte and too
i nnocuous to warrant disqualification under § 455(a) . . . ." W
al so enphasized that, as here, the firm in question "does not
represent [the defendant] or any other party in this case." |[|d.

There is no assertion that Judge Cenent ever represented
Tidex; nor is there an avernment that her husband has handl ed
matters for that client. The claim instead, is that her husband
is a partner in a firm that has represented Tidex on various
occasions and that, as a result of that relationship, she and her
husband benefit fromfees fromthat client and that, accordingly,
her inpartiality m ght reasonably be questioned.

A simlar argunent was nmade in Chitimcha Tribe: The

plaintiffs asserted that the judge was receiving paynents from
his former firm which at tines still represented the defendant
and thus mght suffer financially if the judge were to rule
adversely to the defendant. W held that "[a]Jt best, this

speculation is renote and unrealistic [and] does not justify



disqualification." [|d. at 1167.
Here, as well, there is no reason to conclude or specul ate

that any action Judge Clenent mght take in the case sub judice

woul d affect Phelps, Dunbar or Judge Cenent's husband. A
"renote, contingent, or speculative" interest is not one "which
reasonably brings into question a judge's partiality.” In re

Drexel Burnham Lanbert, Inc., 861 F.2d 1307, 1313 (2d Cr. 1988),

cert. denied, 490 U S. 1102 (1989). Thus, any interest of Judge
Clement's is too renote and speculative to support or suggest

recusal .

| V.

Chitimacha Tribe is binding precedent in this circuit; its

facts are so closely analogous to those in the case sub judice

t hat we believe recusal here was not called for.® Even if we did

not have Chitimacha Tribe to guide us, however, we would concl ude

that Judge Clenent is not disqualified. The proper test, as we
have stated, is whether "a reasonable person, knowng all the

circunstances,"” would believe it inproper for the judge to sit in
the case in question." Liljeberg, 486 U S. at 861
If a reasonable person knew all the relevant facts, he or

she would know that any interest that could be attributed to

31n his dissenting opinion, Judge DeMbss states that Chitimacha Tribe is
not dispositive, but he makes no further nention of the case nor attenpts to
explain why it is not binding authority or, with its simlar facts, at |east
per suasi ve enough authority to guide our decision in this case. Instead, he
relies only upon three general propositions with which we do not disagree but
whi ch, unlike the rationale in Chitinmacha Tribe, have no specific application
to the question posed in the case sub judice.
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Judge Cenent in the fate of her husband's law firms sonetine
client is so renote and speculative as to dispel any perception
of inpropriety. Thus, there was anple reason for Judge C enent
to conclude that there was no reason to grant the notion for

recusal .

V.

Finally, even if we were not convinced that, on a de novo
basis, the decision was correct, we could not conclude that Judge
Cl enment abused her discretion in so deciding. In reviewing a
district court's denial of a notion to recuse, "we ask only

whet her [the judge] has abused that discretion.™ Chiti macha

Tribe, 690 F.2d at 1166.% Certainly, in regard to an interest
that is, at best, theoretical, Judge denent was well w thin her
di scretion in refusing to step aside.®

The petition for wit of mandamus and/or prohibition is
DENI ED
DeMOSS, Circuit Judge, dissenting:

| do not share the view of ny coll eagues on this panel that

Chitimacha Tribe is determ native of this case. Rat her, | think

4 The dissent takes no cognizance of the abuse-of-discretion standard
but, instead, appears to decide the case on a de novo basis.

5> Qur dissenting colleague takes the view that one reason for requiring
recusal here and announcing the same as a rule of law is that this
circunstance "will occur with increasing frequency as the distribution of nmen
and wonen in the |legal profession continues to becone nore equal." Wile the
prediction of a nore salutary ratio of men to wonmen is both correct and
wel cone, the adoption of a rule that increases the need for recusals by the
jurist spouse can only serve to nake such arrangenents nore difficult and
hence | ess desirabl e.



the later cases of Health Services Acquisition Corp. V.

Lil]jeberg, 796 F.2d 796 (5th Cr. 1986); the Suprene Court

Decision in the sane case, Liljeberg V. Health Services

Acquisition Corp., 486 U S. 847, 108 S. C. 2194, 100 L. Ed. 855

(1988); and In re Faulkner, 856 F.2d 716 (5th Cr. 1988)

establish the follow ng principles:

A The very purpose of 8 455(a) is to pronote confidence
in the judiciary by avoiding even the appearance of
i npropriety whenever possible. Lil]jeberg, 108 S. O
at 2205;

B. Scienter is not an elenent of a violation of § 455(a).
Liljeberg, 108 S. . at 2202,

C. The test is whether the average reasonable person,
know ng all of the circunstances, m ght question the

inpartiality of the judge. In re Faulkner, 856 F.2d at

721.

Under the facts of this case the question becones, would the
aver age person be reasonable in questioning the inpartiality of a
Trial Judge in a personal injury action where the judges' spouse
was a partner in a mgjor law firmthat represented the corporate
defendant in other litigation matters, but not in the case before
t he j udge. The circunstance that a Trial Judge has a spouse who
is actively engaged in the practice of law wll occur wth
i ncreasing frequency as the distribution of nmen and wonen in the
| egal profession continues to becone nore equal. | think the

aver age person | ooks upon the rel ationship between spouses as the



closet of all human relationships; and rightly or wongly, it is
my perception that the average person would doubt the ability of
a judge and spouse to maintain a "Chinese wall" between their
prof essional responsibilities. Perhaps if the question were
posed in the abstract, you would get a different answer; but, ny
gut tells nme that if the average person is asked whet her he would
feel confortable having his own personal injury case tried by a
j udge whose spouse was a partner in a law firm that represented
the defendant in other matters, the answer would be, "Wuld the
judge really be inpartial?" | think that question is reasonabl e;
and the mandatory | anguage of 8 455 requires recusal.

| would add two comments from the standpoint of policy and
judicial admnistration. |In our federal district courts |ocated
in large netropolitan areas, where assignnents of cases are done
initially on a random rotation basis and where there are several
ot her judges to whom the case can be referred, | think the cal
in close cases (which is the case before us), should favor
recusal. Likew se, when the issue of disqualification is raised
prior to trial (as it has been in this case), a call in close
cases should lean toward recusal as a matter of efficient
judicial admnistration because the final decision nmaking stage
of the litigation is thereby insulated from the waste and
i nefficiency which would result froma later determ nation that 8§
455 had not been conplied wth.

Qobvi ously none of ny comments herein should be construed as

reflecting on the integrity or suggesting actual inpartiality on



the part of the Trial Judge in this case or her spouse.

| would GRANT the wit of mandanus.
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