IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3790

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.

BOBBY RAY MCCASKEY a/ k/ a Snake
and LI ONEL LEGARD a/ k/ a NMax,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Decenber 6, 1993)
Bef ore REYNALDO G GARZA, KING and DEMOSS, Circuit Judges.
PER CURI AM
Bobby Ray McCaskey and Lionel Legard pleaded guilty to
conspiracy to distribute cocaine hydrochloride. Each defendant
now appeals his sentence. Legard, in the alternative, seeks to

have his guilty plea vacat ed.

| . BACKGROUND
On Decenber 12, 1991, a grand jury indicted Bobby Ray
McCaskey and Lionel Legard in a multi-count indictnment, charging
themas follows: (lI) conspiracy to distribute cocaine
hydrochloride in violation of 21 U S.C. § 846 "from on or about
Novenber 4, 1991, and continuing until on or about Novenber 26,



1991"; (11) distribution of cocaine hydrochloride in violation of
21 U S.C. 8 841(a)(1) and 18 U.S.C. 8 2 on or about Novenber 4,
1991%; (I11) distribution of cocaine hydrochloride in violation

of 21 U S.C. 8§ 841(a)(1) and 18 U.S.C. § 2 on or about Novenber
14, 1991; and (IV) distribution of cocai ne hydrochloride in
violation of 21 U.S.C. 8§ 841(a)(1l) and 18 U.S.C. 8 2 on or about
Novenber 19, 1991. The indictnent al so charged Legard al one with
two additional counts: (V) distribution of cocai ne base in
violation of 21 U S.C. §8 841(a)(1l) on or about April 19, 1991;
and (VI) distribution of cocaine base in violation of 21 U S.C. 8§
841(a) (1) on or about October 24, 1991. Legard and McCaskey were
arrai gned on Decenber 16, 1991, in the United States District
Court for the Eastern District of Louisiana and pl eaded not
guilty to all charges. On the date of arraignnent, Legard and
McCaskey signed "waiver of conflict of interest forns" whereby
they both consented to be represented by retained counsel Bl ake
Jones.

Legard and McCaskey entered into witten plea agreenents
with the governnent, whereby each agreed to plead guilty to the
conspi racy count and the governnent agreed to request dism ssal
of the remaining counts. Legard and McCaskey pleaded guilty to
the conspiracy count on April 6, 1992. The district court

rearrai gned both defendants on that date, accepted the plea

1 Al though the indictnment states that the transaction
charged in Count Il took place "[o]n or about Novenber 4, 1991,"
there was evidence that this transaction actually took place on
Novenber 5, 1991.



agreenent, and adjudged the defendants guilty. Accordingly, the
court ordered preparation of presentence investigation reports
(PSRs) for both defendants. The sentencing date was set for June
17, 1992; at the governnent's request sentencing was continued to
July 15, 1992, because of delays in preparation of the PSRs. The
def endants then noved for a continuance based on information they
had recei ved that governnent tests on sone of the illicit

subst ances at issue tended to show that they were cocai ne base

i nstead of cocai ne hydrochl ori de, and sentenci ng was conti nued
until August 12, 1992. A weather energency resulted in stil

anot her continuance, this tinme until Septenber 2, 1992.

Two days before the sentencing date, the governnent notified
the defendants that it intended to adduce testinony during the
sentenci ng hearing that the substance involved in the incident
charged in Count Il was actually cocai ne base instead of cocaine
hydrochl oride. At the sentencing hearing on Septenber 2, 1992,
the defendants' attorney tendered to the court a nenorandum on
behal f of MCaskey al one objecting to the parts of MCaskey's PSR
t hat consi dered any substance as cocai ne base. Governnent
W tnesses testified at the sentencing hearing that the substance
charged in Count Il of the indictnment was cocai ne base rather
t han cocai ne hydrochl oride. The sentencing court adopted
Legard's PSR in the absence of any objection, sentencing Legard
to ninety nonths inprisonnent, to be followed by a supervised
release termof five years, and ordering himto pay a speci al

assessnent of $50. Wth respect to McCaskey, the sentencing



court asked if he wanted to withdraw his guilty plea; MCaskey's
attorney answered in the negative. The court adopted M Caskey's
PSR as to all undisputed issues and resol ved McCaskey's objection
in favor of the PSR s recommendation that the Count |l substance
shoul d be considered as cocai ne base for sentencing purposes.
The court sentenced McCaskey to sixty-five nonths inprisonnent,
to be followed by a supervised release termof five years, and
ordered McCaskey to pay a special assessnment of $50. The court
di sm ssed the remai ning counts of the indictnent as to both
def endant s.

Bot h def endants now appeal. The district court appointed

new counsel on appeal for each of the defendants.

| I. STANDARD OF REVI EW
The factual findings made by a district court inits
determ nation of a defendant's rel evant conduct for sentencing
pur poses are subject to the "clearly erroneous" standard of

review on appeal. United States v. Buckhalter, 986 F.2d 875, 879

(5th Gr.), cert. denied, 114 S. . 203, and cert. denied, 114

S. . 210 (1993); United States v. Lokey, 945 F.2d 825, 839 (5th
Cr. 1991). Factual findings made in support of a sentencing
determ nati on nust be supported by a preponderance of the

evi dence. Buckhalter, 986 F.2d at 879. The district court's

sentence will be upheld so long as it results froma correct
application of the guidelines to factual findings that are not

clearly erroneous. United States v. Rivera, 898 F.2d 442, 445




(5th Gr. 1990). The district court's interpretations of the
gui del i nes, being conclusions of |law, are reviewed de novo.

United States v. Madison, 990 F.2d 178, 182 (5th Cr. 1993),

cert. dismssed, 114 S. C. 339 (1993).

We note that the version of the sentencing guidelines in
effect from Novenber 1, 1991, through October 31, 1992, applies
to the appel |l ants because they were sentenced on Septenber 2,

1992. United States v. Goss, 979 F.2d 1048, 1050-51 (5th Gr.

1992) (citing 18 U.S.C. § 3553(a)(4)).

1. LIONEL LEGARD

Legard rai ses several challenges to his sentence. He
contends, inter alia, that the sentencing court considered drug
transactions outside the scope of the conspiracy with which he
was charged in calculating his sentence, that the governnent
i nproperly enhanced his sentence by showi ng that a drug
transaction invol ved cocai ne base instead of cocai ne
hydrochl ori de as charged in the indictnment, and that the
governnent failed to prove adequately that the substance involved
in Count Il of the indictnent was in fact cocai ne base.
McCaskey, we note, has noved that we consider all of Legard's
argunents as they may apply to his sentence as well, and we have
granted his notion.

A.  Conputation of Legard' s Base O fense Level
The sentencing court adopted Legard's PSR in determ ning his

sentence. The PSR recommended a finding of a base offense |evel



of twenty-six, based on the finding that all the drugs invol ved
in the incidents charged in Counts |l through VI of the

i ndi ctment were relevant conduct under § 1B1.3 of the sentencing
gui delines. The PSR al so recommended a two-1|evel reduction for
acceptance of responsibility. Based on a total offense |evel of
twenty-four and Legard's crimnal history category of |1V, the PSR
stated that the appropriate guideline sentencing range was
seventy-seven to ninety-six nonths inprisonnment. The sentencing
court adhered to the guideline sentencing range in sentencing
Legard to ninety nonths inprisonnent.

1. Consideration of the Count V and VI
Transacti ons as Rel evant Conduct

Legard concedes that the transactions charged in Counts |
through IV were correctly considered as relevant conduct in
determ ning his base offense | evel; he raises tw chall enges,
however, to the consideration of the transactions charged in
Counts V and VI as relevant conduct. First, he argues that the
sentencing court erred by applying 8 1B1.3 of the sentencing
gui delines, entitled "Rel evant Conduct (Factors that Determ ne
the Guideline Range)," in determning his sentence. See United

States Sentencing Conm ssion, GQuidelines Manual, 8§ 1B1.3 (Nov.

1991).2 Second, he argues that, even if 8§ 1B1.3 applies, the
transactions charged in Counts V and VI of the indictnent stil

shoul d not be considered for sentencing purposes. Because the

2 Al citations to the sentencing guidelines in this opinion
are to the version effective Novenber 1, 1991, unl ess ot herw se
i ndi cat ed.



gover nnent does not object to our consideration of these

argunents, insofar as they present purely | egal questions, we

Wil do so in spite of Legard's failure to object at sentencing
Legard first contends that the United States probation

of ficer who prepared his PSR, and the district court by adoption,

erred by applying 8 1B1.3 of the sentencing guidelines to

determ ne his relevant conduct and his base offense level. In

his view, 8 2D1.4, the drug conspiracy sentencing guideline,

al one shoul d have been applied to determ ne his base offense

| evel. For support he cites § 1B1.3 itself, which provides that

it shall be used to determ ne a defendant's base offense |eve

only "where the guideline [applicable to the defendant's offense]

specifies nore than one base offense level." U S S. G 8§

1B1.3(a)(i); United States v. Warters, 885 F.2d 1266, 1274 (5th

Cir. 1989). Legard argues that 8§ 2D1.4 specifies only one base
of fense level, and that 8§ 1B1.3 was therefore wholly inapplicable
to his sentencing.

Legard's argunent is clearly wong. |In applying the
sentenci ng guidelines, the district court nust first determ ne
t he applicable offense guideline section from Chapter Two.
Ri vera, 898 F.2d at 445 (citing U S.S.G 8§ 1Bl.1(a)). The
appl i cabl e guideline section for conspiracy to distribute cocaine
is 8§ 2D1.4. That section, which was deleted fromthe guidelines
and consolidated with the guidelines applicable to the underlying
substantive offenses effective Novenber 1, 1992, provides inits

entirety as foll ows:



(a) Base Ofense Level: |f a defendant is convicted
of a conspiracy or an attenpt to conmt any
of fense involving a controll ed substance, the
of fense | evel shall be the sane as if the object
of the conspiracy or attenpt had been conpl et ed.

US S G 8§ 2Dl.4(a). Thus, the offense | evel derives from§
2D1.1(a)(3), which references § 2D1.1(c) (Drug Quantity Table).
United States v. Mtchell, 964 F.2d 454, 458 (5th Gr. 1992).

The Drug Quantity Table provides for a wi de range of base of fense
| evel s depending on the quantity of drugs attributable to the

of fender. Thus, the guidelines specify nore than one base

of fense | evel for conspiracy to distribute cocaine, and the
conduct relevant to determning the offense |evel is governed by
8§ 1B1.3(a). Id.

Legard next nmaintains that the application notes to § 2D1.4
make clear that 8 2Dl.4 al one governs the rel evant conduct
determ nation in drug conspiracy cases. The relevant passages
fromthat comentary read as foll ows:

[i]f the defendant is convicted of a conspiracy that

i ncludes transactions in controlled substances in

addition to those that are the subject of substantive

counts of conviction, each conspiracy transaction shal

be included with those of the substantive counts of

conviction to determne scale. . . . If the defendant

is convicted of conspiracy, see Application Note 1 to §
1B1. 3 (Rel evant Conduct).

US S G 8§ 2D1.4 cnt. n.1 (enphasis added). It has been settled
that the sentencing comm ssion's conmentary to the guidelines
must be given controlling weight by courts applying the

gui delines unless the commentary is violative of the Constitution

or federal statute, or plainly erroneous or inconsistent wth the



gui delines thenselves. Stinson v. United States, 113 S. O

1913, 1919-20 (1993).

Legard's argunent that 8§ 2D1.4 precludes any reference to 8
1B1.3 is undercut fromthe outset by the plain directive "[i]f
the defendant is convicted of conspiracy, see Application Note 1
to 8§ 1B1.3 (Relevant Conduct)." U S S. G 8§ 2D1L.4 cm. n.1
Nevert hel ess, he argues that § 2D1.4 and its commentary
specifically imt the transactions to be considered in
sentencing a conspiracy defendant to the substantive transactions
that forned a part of the defined conspiracy, apparently relying
on the first sentence of application note 1 for support. This
sentence, however, does not require the district court to
disregard 8 1B1.3 and its comentary. Instead, we read the first
sentence of application note 1 as nerely clarifying that, when a
defendant is convicted of conspiracy, his sentence shall be based
on all drug transactions that cone under the |abel of "conspiracy
transactions," regardl ess of whether those transactions are the
subj ect of separate counts of conviction. The commentary to §
1B1.3 is directly relevant to the determ nation of whether given
transactions are "conspiracy transactions" because that
comentary defines conduct attributable for sentencing purposes
to a defendant convicted of conspiracy. U S S. G § 1B1.3 cnt
n.1. Neither the probation officer who prepared the PSR nor the
district court that adopted it erred as a matter of |aw by

relying on 8 1B1.3 in determ ning Legard's sentence.



Legard's next argunent, however, is nore subtle. Even
conceding that Application Note 1 to 8 1B1.3 nust be consulted to
determ ne which transactions are "conspiracy transactions”" within
t he neaning of Application Note 1 to § 2D1.4, Legard submts that
8§ 2D1.4 and its application notes prohibit the sentencing court
fromconsidering an offender's rel evant conduct under 8§
1B1. 3(a)(2) unless such conduct also qualifies as a "conspiracy
transaction" under 8§ 2D1.4. W do not agree, for reasons best
denonstrated by a careful review of the basic structure of the
gui delines thenselves. The first task of a court applying the
guidelines is to determne the defendant's appropriate guideline

section from Chapter Two, in this case § 2D1.4. See Rivera, 898

F.2d at 445. That section prescribes no base offense | evel of
its own, but incorporates the multiple base offense | evels of the
Drug Quantity Table of 8 2D1.1(c). Because 8 2D1.1(c) prescribes
mul ti pl e base offense | evels on the basis of drug quantity, sone
met hod of determ ning the quantity of drugs for which the
of fender is responsible nust be used. Plainly, Application Note
1 to 8 2D1.4 directs the court to include all quantities of drugs
i nvol ved in conspiracy transactions, regardl ess of whether those
transactions are also the subjects of substantive counts of
conviction. Transactions are to be deened "conspiracy
transactions" if they conme within the broad paraneters of
Application Note 1 to § 1B1. 3.

The sentencing court's next step, in the normal course of

sentenci ng, would be to consider other relevant conduct by the

10



of fender in keeping with 8 1B1.3(a)(2), which directs himto
consider the offender's "acts and om ssions that were part of the
sane course of conduct or common schene or plan as the offense of
conviction." Legard argues, however, that 8 2Dl1.4 acts as a
limt on the type of relevant conduct a court may consi der under
8§ 1B1.3(a)(2). Specifically, he again enphasizes the application
note directing that "[i]f the defendant is convicted of a
conspiracy that includes transactions in controlled substances in
addition to those that are the subject of substantive counts of

convi ction, each conspiracy transaction shall be included with

t hose of the substantive counts of conviction to determ ne
scale." US. S.G 8 2D1.4 cnt. n.1 (enphasis added). 1In his
view, this |language is |anguage of |imtation; if conduct that
woul d ordinarily be relevant conduct under 8§ 1Bl1.3(a)(2) is not a
"conspiracy transaction," Legard posits that there is a conflict
between 8§ 2D1.4 and 8 1Bl1.3(a)(2) that nust be resolved in his
favor under the rule of lenity.

We do not believe that 8 2D1.4 and 8§ 1B1.3(a)(2) are in
conflict, nor do we read §8 2D1.4 as inposing any limtations upon
the full operation of 8 1B1.3(a)(2). First, 8 1Bl1.3(a) appears
to apply inits entirety "[u]nless otherw se specified."

US S G 8§ 1B1.3(a). Nothing in §8 2D1.4 or its commentary can
fairly be read to specify the inapplicability of 8 1B1.3 or any
of its parts. Furthernore, the commentary to § 1Bl.3(a)(2)
specifically contenplates the full operation of 8§ 1B1.3(a)(2) in

conjunction with an attenpt crinme puni shabl e under § 2D1. 4:

11



[ Section 1Bl1.3(a)(2)] applies to offenses of a

character for which 8§ 3D1.2(d) would require grouping

of nmultiple counts, had the defendant been convicted of

multiple counts. For exanple, the defendant sells 30

grans of cocaine (a violation of 21 U S.C. § 841) on

one occasion and, as part of the sane course of conduct

or common schene or plan, attenpts to sell an

additional 15 grans of cocaine (a violation of 21

U.S.C. 846 [sic]) on another occasion. The defendant

is convicted of one count charging the conpleted sale

of 30 granms of cocaine. The two offenses (sale of

cocai ne and attenpted sal e of cocaine), although

covered by different statutory provisions, are of a

character for which 8§ 3D1.2(d) would require the

groupi ng of counts, had the defendant been convicted of

both counts. Therefore, subsection (a)(2) applies and

the total anobunt of cocaine (45 grans) involved is used

to determi ne the offense |evel.

§ 1B1.3 cnt. n.2. The illustration works equally well if the
crime of conspiracy, also prohibited by 21 U S.C. § 846, is
substituted for the crine of attenpt. W hold that 8§ 1B1. 3(a)(2)
operates in its usual fashion in determning the ultimte base

of fense | evel of an offender in Legard' s position. Thus, the
transactions alleged in Counts V and VI were properly considered
by the sentencing court if those transactions were "part of the
sane course of conduct or common schene or plan" as the
conspiracy alleged in Count I.

Legard next contends that, even under § 1Bl.3(a)(2), the
sentencing court erred by considering the cocai ne base
transactions charged in Counts V and VI of the indictnent as
rel evant conduct. This contention appears to have two distinct
conponents. On the one hand, he argues that the sentencing court
erred as a matter of law in holding that the transactions charged
in Counts V and VI could, under any circunstances, constitute
rel evant conduct under the guidelines with respect to the

12



conspiracy defined in Count |I. Additionally, he appears to
chal | enge the sentencing court's factual findings that those
transactions were relevant conduct in this particul ar case.
Legard bases these challenges on the followng facts: (1) the
transactions charged in Counts V and VI occurred before the tine
frame of the conspiracy defined in Count I; (2) the transactions
charged in Counts V and VI involved cocai ne base, but the
conspiracy defined in Count | involved cocai ne hydrochl oride; and
(3) there was no evidence that the transactions charged in Counts
V and VI were connected with the conspiracy charged in Count 1,
or, for that matter, with any conspiratorial activity whatever.
Addressing the purely legal questions first, we hold that
drug transactions occurring before the precise tine frane of the
conspiracy for which a defendant is convicted nmay be consi dered
for sentencing purposes if those transactions otherw se satisfy
the criteria for relevant conduct prescribed by the guidelines.

We have so held in previous cases. E.qg., Lokey, 945 F. 2d at 830,

839-40; United States v. Wolford, 896 F.2d 99, 102-04 (5th G

1990). W hold also that it is permssible for a sentencing
court to consider a defendant's transactions in one type of drug
even if his conviction was for conspiracy involving a different
type of drug, again assum ng that those transactions otherw se
satisfy the criteria for rel evant conduct prescribed by the
guidelines. This holding is supported by the background
commentary to § 1B1.3, which provides that,

in a drug distribution case, quantities and types of
drugs not specified in the count of conviction are to

13



be included in determning the offense level if they

were part of the sanme course of conduct or part of a

common schene or plan as the count of conviction.
US S G 8 1B1.3 cnt. (backg'd) (enphasis added); see also
US SG 8 2DL.1 cnt. n.12 ("Types and quantities of drugs not
specified in the count of conviction may be considered in

determning the offense level."); United States v. Guest, 978

F.2d 577, 578-79 (10th G r. 1992). The instant case is quite
simlar to Guest, in which the defendant pleaded guilty to
conspiracy to distribute marijuana and additional charges agai nst
hi minvol ving cocaine were dismssed. 1d. at 578. The Tenth
Crcuit affirmed the district court's decision to include the
anounts of cocaine distributed by the defendant as rel evant
conduct for sentencing purposes. 1d. at 579.

O course, our holding that the guidelines permt a
sentencing court to consider transactions such as those charged
agai nst Legard in Counts V and VI in a proper case does not
resol ve the question of whether the instant case is a proper
case. That is, the question renmai ns whether these two specific
transactions were part of the sane course of conduct or common
schene or plan as the offense of conviction -- the conspiracy.
This question is nornmally subject to review under the deferenti al
"clearly erroneous" standard because "the district court is
obviously in the best position to determ ne what constitutes

rel evant conduct." Lokey, 945 F. 2d at 839-40; see also United

States v. Cockerham 919 F.2d 286, 289 (5th Cr. 1990) (finding

that rel evant conduct analysis is "primarily factual, raising no

14



substantial issues of law'). Legard's failure to object to the
PSR or at the sentencing hearing, however, neans that we may
review the district court's ruling only for plain error. United

States v. Pofahl, 990 F.2d 1456, 1479 (5th Cr.), cert. denied,

114 S. . 266, and cert. denied, --- S. . --- (1993). Plain

error is error so obvious and substantial that failure to notice
it would affect the fairness, integrity, or public reputation of
the judicial proceedings and would result in manifest injustice.
Id.

We find no plain error here. W have said that "[g]uestions
of fact capable of resolution by the district court upon proper
obj ection at sentencing can never constitute plain error."”

United States v. Lopez, 923 F.2d 47, 50 (5th Cr.), cert. denied,

111 S. C. 2032 (1991). In the absence of any objection, the
district court sinply adopted the recommendati on of the probation
officer in the PSR that all transactions charged in Counts |
through VI were relevant conduct. Had Legard objected, the
district court could have resolved this question of fact at
sentencing. The district court did not commt plain error in
attributing the transactions charged in Counts V and VI to Legard
for sentencing purposes.

2. Sufficiency of the Evidence
as to Quantity of Drugs

Al nost as an afterthought, Legard argues that the quantity
of drugs involved in the Count V transaction should not be
count ed agai nst him because the governnent failed to prove the
preci se anmount of cocai ne base involved. The PSR sinply lists

15



the total anmount of cocaine base involved in the transactions
charged in Counts II, V, and VI (15.32 grans). Again, Legard's
failure to object at sentencing to the factual determ nation
regarding the quantity of cocai ne base he distributed prevents

hi mfromraising such objection now absent plain error. Because
the quantity of cocai ne base distributed by Legard is "a question
of fact that the district court resolved at sentencing w thout

obj ection, we refuse to reach the nerits of his claim"” United

States v. Sparks, 2 F.3d 574, 589 (5th Gr. 1993) (citation
omtted), petition for cert. filed (U S. Nov. 12, 1993) (No. 93-

6720) .

3. Consideration of the Transaction
Charged in Count Il as Involving Cocai ne Base

The i ssue perhaps nost hotly contested by the parties is
whet her it was proper for the sentencing court to consider the
substance involved in the Count Il transaction as cocai ne base
rat her than cocai ne hydrochloride. Count Il of the indictnent
charged Legard and McCaskey with distribution of approximtely
one-fourth of an ounce of cocai ne hydrochl ori de on or about
Novenber 4, 1991. The substance involved in that transaction,
however, was | ater determ ned by the governnent to be cocai ne
base. The prosecution made no effort to correct the error, as it
m ght have done by filing a superseding indictnent, but instead
sinply notified the defendants just prior to sentencing of its
intent to prove that the Count Il substance was actually cocai ne
base. W note, however, that the defendants had notice of this
possibility at least as early as July 14, 1992, as reveal ed by

16



their notion for a continuance filed on that date. O fenses

i nvol vi ng cocai ne base are treated nmuch nore severely under the
gui del i nes than of fenses invol ving cocai ne hydrochloride. See
US S G § 2D01.1(c).

Legard argues that the district court violated his due
process rights by considering the Count Il substance as cocai ne
base i nstead of cocaine hydrochloride. He also argues that the
district court's action constitutes reversible error under the
doctrine of judicial estoppel. Finally, he argues that the
district court's finding that the substance was in fact cocai ne
base was based on erroneously admtted scientific evidence.
Because McCaskey was al so sentenced as though the Count 11
subst ance were cocai ne base rather than cocai ne hydrochl ori de,
Legard's argunents are pertinent to himas well.

a. Due Process

First, Legard argues that his Fifth Amendnent due process
rights were violated by the change in the governnent's position
regardi ng the conposition of the substance involved in the Count
Il transaction. Certainly a crimnal defendant nust be given
adequate notice of the charge he is to defend. Lokey, 945 F. 2d
at 832. A defendant's conviction nust be reversed if the
def endant establishes that the evidence offered by the governnent
at trial varied fromwhat the governnent alleged in the
i ndictment and the variance prejudi ced the defendant's

substantial rights. United States v. Jackson, 978 F.2d 903, 911

(5th Gr. 1992), cert. denied, 113 S. . 2429, and cert. deni ed,

17



113 S. C. 3055 (1993). Legard contends that the sane rul es
should apply in the sentencing context, arguing that the
governnent effectively induced himto plead guilty on fal se
representations that Legard woul d be held accountable for a
conspiracy to distribute cocai ne hydrochl oride rather than
cocai ne base.

We disagree with Legard's due process argunent. In the
first place, "[c]onsideration of relevant conduct in the
sel ection of a defendant's sentence wthin the range of
perm ssi bl e puni shnent established by Congress for his offense of
conviction is not the equivalent of prosecuting the defendant for
an offense additional to his offense of conviction." United

States v. Hoster, 988 F.2d 1374, 1378 (5th Cr. 1993). Thus, if

the governnment prom ses not to prosecute a defendant for certain
of fenses in exchange for a guilty plea to a different offense,
the sentencing court may neverthel ess consider the rel evant but
uncharged conduct as long as the punishnment selected is within

the statutory range for the offense of conviction. 1d.; United

States v. Kinder, 946 F.2d 362, 367 (5th Cr. 1991), cert.

denied, 112 S. C. 1677, and cert. denied, 112 S. C. 2290

(1992). Legard does not contend that his sentence exceeds the
statutory range for the offense of conspiracy to distribute
cocai ne hydrochloride. Another difficulty with Legard's position
is that at no point in the proceedi ngs below did he seek to
wthdraw his guilty plea. This failure notw thstandi ng, he now

clains that we should remand his case for resentencing on the

18



basis of a set of assunptions apparently contrary to the facts,
or, inthe alternative, vacate his guilty plea.

Even granting that "the sentencing process, as well as the
trial itself, nust satisfy the requirenents of the Due Process

Cl ause," Gardner v. Florida, 430 U S. 349, 358 (1977) (plurality

opinion); see also United States v. Anderson, 987 F.2d 251, 257

(5th Gr.) ("Due process only requires adequate notice of the
possibility that a defendant's sentence will be based on

quantity."), cert. denied, 114 S. C. 157 (1993), we do not

believe that fundanental fairness is violated by inposition of a
sentence based on the true nature of a defendant's conduct, at

| east under the circunstances of this case. The defendants
motion for a continuance filed July 14, 1992, reflected their
awar eness significantly in advance of sentencing that the
governnent's tests reveal ed that cocai ne base rather than cocaine
hydr ochl ori de m ght have been involved in the case. Legard
argues that he should be entitled to rely upon the governnent's
"positive representations"” that he woul d be sentenced only
according to the letter of the indictnent; the plea agreenent
signed by Legard and his attorney, however, contains no such
representation, and furthernore recites that the statenents set
forth in the agreenent "represent defendant's entire agreenent
with the Governnent." It is settled in this circuit that a
sentencing court is not bound by the quantity of drugs nentioned

in an indictnent, United States v. Sarasti, 869 F.2d 805, 806

(5th Gr. 1989), nor is it bound by a stipulation as to quantity
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entered into by the defendant and the prosecution if other

information indicates a higher quantity. United States v.

Garcia, 902 F.2d 324, 326-27 (5th Cr. 1990). W therefore find
it difficult to credit Legard's claimthat he relied on the
quantity or type of drugs specified in the indictnment in pleading
guilty, particularly in light of the fact that he never attenpted
to withdraw his plea. H's due process claimis without nerit.
b. Judicial Estoppel

Next, Legard argues that the decision to sentence him as
t hough the Count Il transaction involved cocai ne base viol ates
principles of judicial estoppel. This doctrine "prevents a party
fromasserting a position in a legal proceeding that is contrary
to a position previously taken by himin the sane or sone earlier

| egal proceeding.” Rand G Boyers, Comrent, Precluding

| nconsi stent Statenents: The Doctrine of Judicial Estoppel, 80

Nw. U L. Rev. 1244, 1244 (1986); cf. Mark J. Pluner, Note,

Judi ci al Estoppel: The Refurbishing of a Judicial Shield, 55 Geo.

Wash. L. Rev. 409, 435 (1987) ("Judicial estoppel is properly
defined as a bar against the alteration of a factual assertion
that is inconsistent with a position sworn to and benefited from
in an earlier proceeding."). The policies underlying the
doctrine include preventing internal inconsistency, precluding
litigants from"playing fast and | oose”" with the courts, and
prohi biting parties fromdeliberately changi ng positions
according to the exigencies of the nonent. Boyers, supra, at

1245. W have recogni zed the applicability of this common | aw
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doctrine in this circuit. Brandon v. Interfirst Corp., 858 F.2d

266, 268 (5th Cr. 1988). Cenerally the doctrine applies to
prevent a party fromcontradicting his own sworn statenents. 1d.
Legard argues that the governnent should be estopped from
asserting at sentencing that the substance involved in the Count
Il transaction was cocai ne base after the indictnent alleged that
t he substance was cocai ne hydrochl ori de.

The governnent makes several responses to Legard' s judicial
estoppel argunent. Anong these are the argunents that the
doctrine should not apply in crimnal cases and that Legard

wai ved the doctrine by failing to object. See United States v.

Kattar, 840 F.2d 118, 129-30 n.7 (1st GCr. 1988) ("[A]s far as we
can tell, th[e] obscure doctrine [of judicial estoppel] has never
been applied agai nst the governnent in a crimnal proceeding.").
We address the governnent's second argunent first, mndful as
ever that we will not review alleged errors raised for the first

time on appeal absent plain error. United States v. Ayers, 946

F.2d 1127, 1131 (5th Gir. 1991) (citing Fed. R Cim P. 52(b)).
Plain error is error that is so obvious and substantial that
failure to notice and correct it would affect the fairness,
integrity, or public reputation of the judicial proceedings. 1d.
The district court's failure to prevent the prosecution from
changing its position regarding the Count |1 substance, based on
an obscure doctrine that has apparently never been applied in a
crimnal case, and w thout any objection fromthe defense, is not

an error "so obvious and substantial"™ as to rise to the | evel of
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plain error. In the civil context, we have strictly required
litigants to raise judicial estoppel according to the pleading
requi renents governing affirmati ve def enses under Federal Rule of

Cvil Procedure 8(c). United States ex rel. Am Bank v. C 1. T.

Constr. Inc., 944 F.2d 253, 258-59 (5th Cr. 1991). W indicated

that, "[a]bsent a flagrant threat to the judicial process,"” this
type of waiver will not be disregarded on appeal. [d. at 258.
Simlarly, Legard' s conplete failure to raise judicial estoppel
below requires himto present an "extraordinary case," id., if we
are to overl ook his waiver.

Legard has not denonstrated that this is an extraordi nary
case in which his waiver should be excused. Qur opinion in

C.I.T. Construction reflects that it is the "risk of inconsistent

court determnations” that is the primary "threat to the judicial

process" that mght justify our disregard of a waiver of a

judicial estoppel argunent. 1d. at 258-59; see also Pluner,
supra, at 434 ("The purpose of judicial estoppel . . . is to

protect the integrity of a court's internal processes and thereby
to prevent abuse of the judicial process by unscrupul ous
litigants. Thus its primary concern is with courts' processes,
not parties' rights."). Assum ng w thout deciding that judicial
estoppel can apply to the governnent in crimnal cases, we
believe that the underlying purposes of the doctrine are the sane
in both civil and crimnal litigation -- to protect the integrity
of the judicial process and to prevent unfair and manipul ative

use of the court systemby litigants. Cases have suggested that
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the integrity of the judicial process is safeguarded mainly by
preventing a party from abandoning a position he "successfully
mai ntai ned" in a prior proceeding or earlier in the sane

proceeding. C1.T. Constr., 944 F.2d at 258 (citing USLI FE Corp.

v. United States Life Ins. Co., 560 F. Supp. 1302, 1305 (N. D

Tex. 1983)); see also 18 Charles A. Wight et al., Federal

Practice and Procedure § 4477 (1981) (identifying the scenario

addressed by judicial estoppel as "the prospect that an adept
litigant may succeed in proving a proposition in one suit, and
then succeed in proving the opposite in a second"). The nere
fact that a United States Magi strate Judge signed the crimna
conpl ai nt charging the defendants with conspiracy does not
suggest that the governnent ever "successfully maintained" that
the defendants were distributing cocaine hydrochl ori de rather
than crack cocaine in the Count Il transaction. Although the
prosecution's conduct in this case was perhaps | ess than
exenplary, it was not so egregious that we nmay disregard Legard's
failure to raise his judicial estoppel argunent before the
district court at the appropriate tine. W hold that Legard has
wai ved his chall enge based on judicial estoppel. Neither his due
process claimnor his judicial estoppel claimentitles himto
have his guilty plea vacat ed.

c. Reliability of Scientific Evidence
Used to Prove the Conposition of the Count |l Substance

Legard chal l enges the sentencing court's factual finding
that the substance distributed in the Count |l transaction was
cocai ne base rather than cocaine hydrochloride. The governnment
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concedes that Legard preserved this issue for review by
proffering his own testinony that the substance was in fact
cocai ne hydrochloride. W review the sentencing court's findings

of fact for clear error. Buckhalter, 986 F.2d at 8709.

The evidence in support of the sentencing court's finding
may be summari zed as follows. The arresting officer, Agent Chad
Scott, testified at the sentencing hearing that he received crack
cocai ne fromLegard and McCaskey during the transaction charged
in Count Il. This testinony was based, not on chem cal anal ysis,
but on Agent Scott's personal know edge of the different
appear ances of cocai ne hydrochl ori de and cocai ne base. He
admtted that he had no training in the chem cal differences
bet ween the two substances. The only other governnment w tness at
sentencing was forensic scientist Charles Butler, an enpl oyee of
the Louisiana State Police Crinme Lab at Baton Rouge. He
testified that the substance received by Agent Scott during the
Count |l transaction was cocai ne base, based on tests conducted
using a machine called a Fourier Transform Infrared
Spect rophot oneter (FTIR)

Legard attenpts to underm ne the sentencing court's finding
that the substance involved in the Count Il transaction was
cocai ne base by attacking the scientific evidence introduced by
the governnent. The defendants' attorney cross-exam ned Butler
at length about the use of the FTIR It appears that the FTIR
identifies an unknown substance by subjecting it to a | aser beam

and creating a graph of the spectrumthereby produced; the graph
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may then be conpared to reference graphs derived from known
substances to determ ne the conposition of the unknown substance.
The cross-exam nation reveal ed that |ab technicians calibrated
the FTIR every norning by testing a reference polystyrene film
and conparing the graph produced by the FTIR to a reference graph
provi ded by the manufacturer of the FTIR  The cross-exam nation
al so reveal ed that the substance involved in the Count I
transaction was identified as cocai ne base by testing it in the
FTIR and conparing the graph produced by the nmachine to a
reference graph derived fromone of several unidentified
reference books. In sum Legard argues that the sentencing court
abused its discretion regarding the introduction of the evidence
derived fromthe FTIR testing because the foundation for the
adm ssibility of that evidence was inadequate as a matter of |aw.
We note first that the appropriate standard regardi ng the
adm ssibility of evidence at sentencing is substantially |ower
than that governing admssibility at trial. Specifically, "[i]n
resol vi ng any reasonabl e di spute concerning a factor inportant to
the sentencing determ nation, the court may consider rel evant
evidence wthout regard to its admssibility under the rules of
evidence at trial, provided that the information has sufficient
indicia of reliability to support its probable accuracy."”
US S G 8 6Al.3(a). Certainly the "austere" Frye test, to which
Legard alludes in his brief and which has been held by the
Suprene Court to be superseded by the adoption of the Federal

Rul es of Evidence, Daubert v. Merrell Dow Pharmaceuticals, Inc.
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113 S. . 2786, 2792-94 (1993), has no application in
sentencing. Thus, the governnent's failure to establish that the
FTIR test is sufficiently established to have gai ned general
acceptance in the particular field to which it belongs is not
fatal .

In our opinion, the sentencing court's acceptance of
Butler's testinony based on the FTIR results was not clearly
erroneous. The fact that Butler was unable to produce a
certificate fromthe manufacturer regarding the accuracy of the
reference polystyrene filmused to calibrate the nachi ne does not
render the test unreliable. The reliability of the test and
identification was sufficiently established by Butler's testinony
that the FTIR nachine was tested and calibrated on a daily basis
using reference materials provided by the machi ne' s manuf acturer
and that the machi ne showed the Count Il substance to be cocai ne
base. It may be noted that scientific certainty is not
absolutely required for a fact-finder to determ ne the chem cal
conposition of an alleged controlled substance, even at a

defendant's crimnal trial. See United States v. Uwaene, 975

F.2d 1016, 1019 (4th Cr. 1992); United States v. Schrock, 855
F.2d 327, 334 (6th Gr. 1988); United States v. Osgood, 794 F.2d

1087, 1095 (5th Cir.), cert. denied, 479 U S. 994 (1986).

Particularly under the Iower "sufficient indicia of reliability"
standard that governs at sentencing, the testinony of Butler
based on the FTIR results was adm ssible to prove the conposition

of the Count Il substance. Considering this evidence in
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conjunction with that presented in Agent Scott's testinony, we
conclude that the district court did not clearly err in
determ ning that the substance involved in the Count ||
transaction was in fact cocai ne base.
B. Supervi sed Rel ease

Legard correctly maintains, and the governnent concedes,
that the district court exceeded the statutory maxi numin
i nposing a five-year term of supervised release. The defendants
pl eaded guilty to violations of 21 U S. C. 8 846, and as a result
they were subject to the penalties found in 21 U S. C 8§
841(b)(1)(C. Section 841(b)(1)(C provides for a maxi num
sentence of twenty years inprisonnment, and so violation of that
statute constitutes a Cass C felony under 18 U S.C. §
3559(a)(3). Three years is the maxi num aut hori zed term of
supervi sed release for a Class C felony under 18 U S.C. §

3583(b)(2). United States v. Gracia, 983 F.2d 625, 630 (5th Cr.

1993). Because 21 U.S.C. 8 841(b)(1)(C requires a m ni mum of
three years supervised release, there is no need for a new
sentencing proceeding. In the interest of judicial econony, our
proper course is to nodify the district court's judgnents to

i npose the statutorily mandated three-year term of supervised
rel ease on both defendants. |d.

C. I neffective Assistance of Counsel and
Conflict of Interest

Finally, Legard clains that his trial counsel rendered him
i neffective assistance at sentencing by favoring MCaskey's
defense to Legard's prejudice. "In this circuit, the genera
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rule is that a claimof ineffective assistance of counsel cannot
be resol ved on direct appeal unless it has first been raised

before the district court." United States v. Garza, 990 F. 2d

171, 178 (5th GCr.) (quoting United States v. Kinsey, 917 F.2d

181, 182 (5th Gr. 1990)), cert. denied, 114 S. C. 332 (1993).

Exception to this general rule is made only if the record is
sufficiently devel oped with respect to the nerits of the claim
Id. Legard argues that the record is sufficiently devel oped to
denonstrate that his counsel was ineffective because there was an
actual conflict of interest in the representation of both him and
McCaskey by a single attorney.

The standards governing clains of ineffective assistance of
counsel and conflict of interest are well-known. A defendant
claimng ineffective assistance of counsel nust show that
counsel's actions were deficient, falling bel ow an objective
standard of reasonabl eness, and that the defendant was prejudiced

as aresult. United States v. G pson, 985 F.2d 212, 215 (5th

Cir. 1993). An actual conflict of interest exists whenever one
def endant stands to gain significantly by advanci ng pl ausi bl e
argunents that are damaging to the cause of a co-defendant whom

counsel is also representing. United States v. Abner, 825 F. 2d

835, 842 (5th Cr. 1987) (citing CQuyler v. Sullivan, 446 U. S

335, 348 (1980)). Prejudice is presuned with respect to a
defendant's ineffective assistance of counsel claimonly if the
def endant denonstrates that counsel actively represented

conflicting interests and that an actual conflict of interest

28



adversely affected counsel's performance. 1d. (citing Strickland

v. Washington, 466 U S. 668, 692 (1984)). "Adverse effect" is a
| ess onerous standard, of course, than the outcome-determnative
"prejudi ce" standard. Abner, 825 F.2d at 843.

Legard's conflict of interest claimis based, in essence, on
one action by his and McCaskey's joint counsel. At sentencing,
counsel submtted to the court a nenorandum argui ng that the
governnent had failed to show that MCaskey knew that the
substance involved in the Count |l transaction was cocai ne base
i nstead of cocai ne hydrochloride. For whatever reason, counsel
subm tted this nmenorandum on McCaskey's behal f al one; the
gover nnent specul ates that this argunent woul d have been | ess
pl ausi bl e i f advanced on Legard's behal f because of his two prior
transactions in cocai ne base as alleged in Counts V and VI.
Legard contends that the "cl ear nessage" of counsel's nenorandum
was that MCaskey did not know that the Count |l substance was
cocai ne base, but Legard did. Legard also argues that he
suffered actual and presuned prejudice to the extent that counsel
failed to preserve errors and protect his right to appeal.

We are not prepared to say that the record is sufficiently
devel oped at this stage in the proceedings to allow neani ngful
appel l ate review of Legard' s ineffective assistance of counsel
claimor for us to determ ne whether there was an actual conflict
of interest. Therefore, we decline to resolve these issues on
appeal. Legard remains free to pursue his claimfor ineffective

assi stance of counsel in accordance with 28 U S.C. § 2255.
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Garza, 990 F.2d at 178; see also United States v. Hi gdon, 832

F.2d 312, 313-14 (5th Gr. 1987) (noting that review of clains of
i nadequate representation are rarely considered for the first
time on direct appeal because no opportunity existed in the
district court to develop the record on the nerits of the

all egations), cert. denied, 484 U S. 1075 (1988).

| V. BOBBY RAY MCCASKEY

The sentencing court adopted M Caskey's PSR in determ ning
his sentence. The PSR recommended a finding of a base offense
| evel of twenty-six, based on the finding that the cocai ne base
distributed in the Count Il transaction and the cocai ne
hydrochl oride distributed in the Count IIl and IV transactions
shoul d be attributed to McCaskey as rel evant conduct under 8§
1B1. 3 of the sentencing guidelines. The PSR al so recommended a
two-1 evel reduction for acceptance of responsibility. Based on a
total offense |evel of twenty-four and McCaskey's crim nal
hi story category of 111, the PSR concluded that the appropriate
gui del i ne sentencing range was sixty-three to seventy-eight
mont hs i nprisonnment. The sentencing court adhered to the
gui del i ne sentencing range in sentencing McCaskey to sixty-five
nmont hs i npri sonnent.

At the sentencing hearing, counsel filed on McCaskey's
behal f a nmenorandum ar gui ng that McCaskey shoul d be sentenced as
t hough the Count Il transaction involved cocai ne hydrochl ori de

i nstead of cocai ne base because McCaskey did not know that the
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subst ance distributed was cocai ne base and had no intent to

di stribute cocai ne base. The sentencing court inplicitly
rejected this argunent by adopting the PSR MCaskey renews his
argunment on appeal .

A brief review of the evidence regarding the Count ||
transaction is in order. At the sentencing hearing, the
arresting agent, Oficer Chad Scott, testified that he and Legard
met McCaskey at a bar called Nanny's Place in Hanmmond, Loui siana.
Legard got out of the car in which he and Oficer Scott were
sitting, went to McCaskey, got the drugs, and returned to the car
where O ficer Scott paid him $350. Legard then left with
McCaskey. O ficer Scott testified that he recogni zed the
subst ance as cocai ne base and that he had negoti ated the purchase
wth McCaskey. The PSR, derived from McCaskey's own account of
the transaction, seens to vary from O ficer Scott's account.
According to the PSR, an undercover agent approached Legard and
McCaskey seeking to buy cocaine. The defendants agreed to sel
hi m sone, because they had a friend fromwhomthey had purchased
cocai ne before. Legard was the one who procured the cocai ne and
brought it to McCaskey. According to the PSR, "MCaskey t ook
sone cocaine fromthe bag for his own use and then sold the
remai ni ng cocaine to the undercover agent." MCaskey did not
object to this portion of the PSR

We repeat the standards for hol ding a defendant responsible
for relevant conduct under the guidelines. A defendant shall be

sentenced according to "all acts and om ssions commtted or aided
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and abetted by the defendant, or for which the defendant woul d be
ot herwi se accountabl e, that occurred during the comm ssion of the
of fense of conviction, . . . or that otherwise were in
furtherance of the offense.” U S S. G § 1Bl1.3(a)(1l). Conduct
for which a defendant is "otherw se accountabl e" includes conduct
of others in furtherance of the execution of the jointly-
undertaken crimnal activity that was reasonably foreseeabl e by
the defendant. U S.S.G § 1B1.3 cnt. n.1. The defendant shal

al so be sentenced according to his acts and om ssions "that were
part of the same course of conduct or conmon schene or plan as
the offense of conviction." U S. S.G § 1B1.3(a)(2). Again, "in
a drug distribution case, quantities and types of drugs not
specified in the count of conviction are to be included in
determning the offense level if they were part of the sane
course of conduct or part of a commobn schene or plan as the count
of conviction." U S.S.G 8§ 1B1.3 cnt. (backg' d) (enphasis
added). W apply the "clearly erroneous" standard of review to
the sentencing court's determ nation of relevant conduct. Lokey,

945 F. 2d at 839-40.

McCaskey relies heavily on the case of United States v.
Ri vera, 898 F.2d 442 (5th G r. 1992). |In that case, defendant
Elias Rivera pleaded guilty to distributing .28 grans of heroin;
he was sentenced, however, on the basis of 224.47 grans of
heroin. 1d. at 445. The larger anount was based on the total
anount of heroin involved in a | arge conspiracy. At sentencing,

Ri vera objected to the determ nation that he should be sentenced
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according to the total anmount of heroin involved in the

conspi racy because he had no know edge of any heroin distribution
by his co-defendants. 1d. W vacated R vera's sentence because
the record contained "no factual finding that R vera was part of
a jointly-undertaken schene to distribute heroin with any of his
co-defendants other than Perez [who nmade the .28 granms of heroin
available to Riveral]." 1d. at 446. |In the absence of findings
that Ri vera knew or should have known of the heroin distributions
by his co-defendants, and in the absence of a finding of a joint
undertaking or plan, we held that Rivera's sentence could not be
based on anobunts of heroin other than those he personally
distributed. 1d.

Ri vera i s inapposite because the record in the instant case
does contain evidence that McCaskey was personally involved in
the transaction for cocaine base. The sentencing court adopted
the recommended findings of fact in the PSR to which MCaskey did
not object, and those findings included McCaskey's account of the
Count Il transaction. MCaskey's account indicated that he was
personally involved in the transaction and in fact used sone of
t he substance that he and Legard were distributing on that
occasion. In light of the evidence available to the sentencing
court, we are in no position to hold that the determ nation that
McCaskey's distribution of cocaine base was rel evant conduct was

clearly erroneous.
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V. CONCLUSI ON
The sentences inposed by the district court are MODI FIED to
i npose three-year terns of supervised rel ease on both Legard and
McCaskey. As so nodified, the sentences are AFFI RMED and the
matters are returned to the district court for correction of the

j udgnents and conm t nent orders.

34



