IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-3832

NEWPORT LI M TED, a Partnership
i n Comrendam
Pl ai ntiff-Appellant,

ver sus

SEARS, ROEBUCK & COVPANY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

(Cct ober 29, 1993)
Before KING H G3 NBOTHAM and DeM3SS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

This case appears before the Fifth Crcuit for the second
tinme. In 1990, the district court granted summary judgnent for
Sears, Roebuck and Co., on Newport Limted' s civil R CO claimand
di sm ssed Newport's pendent state lawclains. W affirnmed the R CO
decision, but instructed the trial court to rule on the pendent
clains given the advanced state of the litigation. On remand, the
court granted sunmary judgnent on Newport's state |aw clains as
wel | . W REVERSE the district court order granting summary

j udgnment and REMAND for further proceedings.



I
As Newport appeals fromsummary judgnent, we viewthe evi dence

inthe light nost favorable to Newport. Barrett Conputer Services,

Inc. v. PDA, Inc., 884 F.2d 214, 216 (5th Gr. 1989).

Newport owns approxi mately 700 acres at the intersection of
the Mssissippi Rver-Gulf Qutlet and the @ulf Intracoastal
Waterway in Ol eans Parish. In the early 1980's, Newport began
efforts to develop the property into an industrial park. |In My
1983, Sears' subsidiary Coldwell Banker contacted Newport to
di scuss locating an inport distribution facility at the site.
Sears had several warehouse and distribution centers scattered
around New Orleans, and was interested in consolidating themif
that would result in savings.

Upon Sears' suggestion, Newport retained Gol dnman, Sachs & Co.
to assist in preparing its proposal. On Septenber 22, 1982,
Newport presented a package outlining plans for the proposed
distribution center. The proposal's price and terns were based
upon the outlined specifications, but Newport invited "Sears [tO]
make whatever changes to the existing design it considers
desirable. [If the design changes result in cost differences
the lease rates wll be adjusted accordingly."” The proposal
specified that the |ease rates would be adjusted according to a
formul a devi sed by CGol dnan Sachs and previously used for a Sears
facility in Texas.

I n Decenber 1983, Sears officials nmet wwth Newport to exam ne

the proposal. A nenber of Sears' site selection commttee stated



that Sears had determ ned that an inport distribution center was
feasi bl e and should be I ocated in New Ol eans. A Sears financial
anal yst acknow edged t he Gol dman Sachs formul a and noted that Sears
could calculate the rent during developnent by entering
construction costs into the formul a.

Sears then requested design changes. In February 1984,
Newport submtted a revised proposal incorporating those changes.
Newport cal cul ated the rent to be $2.26 per square foot per year.
Upon receiving the revisions, Sears reviewed the rent cal cul ations
and di scovered that Newport had nade an error. According to the
formula, Sears confirmed that the correct rent for the revised
proposal woul d be $2.48 per square foot per year.

Sears' interest in the Newport site depended upon its
designation as a Foreign Trade Zone. Sears also insisted upon
infrastructure i nprovenents including better road access. Newport
sought these prerequisites from the necessary governnental
agencies. By March 1984, Newport found that its negotiations with
gover nnent agencies could not proceed without a commtnent from
Sears. On March 15, 1984, representatives of Sears and Newport net
to review the proposal. Newport informed Sears that a firm
comm t ment was necessary to acconplish the desired i nprovenents and
to establish trade zone status. Recogni zing this need, Sears
decided to reviewthe project thoroughly and nake a final deci sion.

By August 1984, Sears conpleted a detailed study of the
proj ect. This study recomrended | ocating a 650,000 square foot

i mport distribution center at Newport's site. A separate Sears



review had previously concluded that the annual rent for the
equi val ent warehouse space, scattered about New Ol eans, would
total $3.92 per square foot. The review included Newport's
proposed $2.48 rent and noted that foreseeable construction cost
escalations of $1 million would increase the rent to $2.73. The
reviewestimated that a consolidated center in a foreign trade zone
at Newport's industrial park would produce an annual savings of
over a mllion dollars.

Sears executives approved the 25-year |ease of a 650,000
square foot facility to consolidate New Ol eans i nport distribution
oper ati ons. On Cctober 16, 1984, Sears infornmed Newport of
approval to construct the facility at Newport's site. Sears'
personnel were to define the plans and specifications. Soon after,
Sears formally advised the Gty of New Oleans of its decision to
| ocate at Newport. The City then publicized this decision.

In  Novenber 1984, Sears informed Newport t hat new
speci fications, upgradi ng the proposed buil di ng, were forthcom ng.
Rel yi ng upon Sears' good faith and the announced deci si on, Newport
comenced devel opnent. It retained consultants and initiated
detailed discussions with Cty, State, and Federal agencies, to
gain approval for the trade =zone status and infrastructure
i nprovenents Sears request ed.

As part of these efforts, Newport pursued an U ban Devel opnent
Action Grant fromthe United States Departnent of Housi ng and Ur ban
Devel opnment. This Grant woul d subsidize the City's infrastructure

i nprovenents. To assist in obtaining the Gant, Newport requested



evi dence of Sears' commtnent. On Novenber 30, 1984, Sears'
territorial real estate manager wote a letter expressing Sears'
intention to enter into a build-to-suit transaction with Newport.
This letter had been reviewed and revised by Charles Houk, an in-
house attorney working on the transaction for Sears.

The Novenber 30 letter did not satisfy HUD officials because
it left uncertain Sears' commtnent to carry out the project.
Newport requested witten evidence of Sears' firm commtnent.
Newport informed Sears' counsel Houk that the necessary docunent
must denonstrate actual comm tnent by Sears to t he Newport project.
Newport sent Sears a proposed agreenent, wth a cover letter
stating that it duplicated the Novenber 30 letter of intent "with
the additional itens required by HUD. "

On January 4, 1985, representatives of Newport and Sears again
conferred regarding the draft docunent sent by Newport. They
negotiated and revised its provisions. In particular, they
discussed its referencetorent. Newport's representative believed
that both parties wunderstood that this provision inplicitly
requi red use of the CGoldman Sachs fornul a. Thus, al though the
draft allowed Sears to propose design changes that woul d increase
construction costs, the rent adjustnent referred to in the draft
could be cal cul ated. At the end of this discussion, Sears'
representative stated that he woul d revi ew t he docunent and present
it to Sears' officials for approval. Ron Stafford and A H (Art)

Ruff of Sears reviewed the docunent and Ruff executed it on January



9, 1985. Newport accepted the terns of the agreenent the foll ow ng
day.

On January 24, 1985, Sears' counsel spoke to a HUD official
and confirnmed Sears' agreenent to proceed wth the project. Sears
counsel told the official that no other corporate approval for the
project was required and that Sears woul d proceed under the terns
of the January 9, 1985 docunent. Stafford also later testified
that after January 9 the Newport project was a "done deal ."

The January 9 docunent appears on Sears |etterhead and reads,
in pertinent part:

We have analyzed the proposal offered by you for the
construction of a newinport/export warehousing facility to be
| ocated within the Newport Industrial Park, New Ol eans,
Loui si ana, such construction to be on a build-to-suit basis.
Based upon our analysis and subject to the preparation of
mutual |y agreeable |egal docunentation, we are prepared to
enter into the transaction on substantially the follow ng
terms and conditions.

2. We have revised your proposal to provide that the
facility shall initially be an approximtely 650,000 square
foot building with related inprovenents to be constructed by
Newport, and is designed to accommbdate additional expansion
of approxi mately 300, 000 square feet.

4. It is our understanding that Newport Limted is
working with the City of New Oleans in its request for a HUD
Ur ban Devel opnment Action Grant in the anount of $8, 000,000 to
fund the public infrastructure described initem3 above. OQur
commtnent to this transaction is contingent upon the said
infrastructure being provi ded.

5. The initial lease term shall be 25 years with the
| ease containing six five-year renewal options.

7. Duringtheinitial termof the | ease, the annual rent
per square foot will be $2.48, to be adjusted to reflect the
val ue engineering currently in progress, Tenant changes and
i ncreases due to inflation factors.

'It is to be understood that the matters contained inthis
letter will formthe basis of a nuch nore detail ed docunment,
the terns and conditions of which are subject to the nutual
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agreenent of the parties. It is therefore not intended to be
a conprehensi ve statenent of our respective rights, duties and
obligations which will be fully set forth in said docunent.

" The undersi gned has the authority to execute this letter
agreenent with Newport Limted.

/s/ A H Ruff
Regi onal Real Estate Manager

Sears executed this docunent, which provides that the rent
figure of $2.48 per square foot was to be adjusted. |n deposition,
four Sears officials--Ruff, Reaves, Hosch, and Tidmarsh--testified
that Sears never intended to pay nore than $2.48 as a final rent.
Sears did not inform Newport of this intention.

After the January 9 agreenent, Newport continued devel oping
the project. Actual construction could not begin, however, until
Sears provided nore specifications. On June 20, 1985, the parties
met to discuss these matters. Sears agreed to provide building
pl ans and specifications within two weeks of the June 20 neeti ng.
The bid package was to be conpleted by Septenber. |In fact, Sears
never delivered the necessary information.

El even days later, on July 1, 1985, Charles Reaves becane
Sears' Vice President of Distribution. Reaves was chairman of a
task force studying Sears' distribution system By the sumer of
1985, Reaves concluded that Sears had excess warehouse and
di stribution space--w thout the Newport facility. Sears therefore
decided that it neither needed nor wanted to | ease nore space at
Newpor't . Subsequently, the conpany issued a noratorium on al

maj or war ehouses.



On Sept enber 16, 1985, Reaves and other Sears officials net to
devel op a strategy regarding Newport. After the neeting, on
Septenber 18, Ruff circul ated a nmenorandum summari zi ng t he options
that had been consi dered. According to Ruff, these were (1)
candi dl y advi se Newport that Sears woul d not proceed and desired to
cancel the project; (2) proceed with the project to avoid |ega
consequences and protect Sears' credibility; (3) proceed but take
"an extrenely hard nosed position" in negotiations wth the
acknow edged possibility that such an approach m ght cause Newport
to abandon the project; and (4) request to stay the project for
several nonths pending reconsideration by Sears of whether to
proceed, downsize, or cancel the project. Ruff stated that the
consensus of the Septenber 16 neeting was to recommend the fourth
option to senior nmanagenent.

Six nonths later, Newport requested design information from
Sears and suggested a schedule for the construction. On March 14,
1986, Ruff circulated a nmenorandum di scussing this schedule. It
began by stating, "The officers of the conpany have decided to
proceed with the | easi ng and devel opnent of the 650, 000 square foot
IDC in New Ol eans with Newport Enterprises.” On a copy of this
menorandum Vice President Dan Reaves added the handwitten
notation, "there is no way we could work with these dates and even
if we could we would still stay with our original plan, i.e. 'drag
our feet'!"

After the Septenber 1985 Sears neeting, Sears had ceased

providing information to the Newport project devel opers. Sears



supervi sor of construction planning was infornmed that the project
was di scontinued. O her Sears enployees referred internally to the
proj ect being on hold.

At neetings in October and Novenber 1985, Sears requested that
Newport agree to a six nonth delay so that Sears could conplete a
study of its distribution practices. Newport exam ned the inpact
of this request, particularly upon the HUD G ant. On Decenber 4,
1985, Sears officials including Reaves, Ruff, and Houk nmet with
Newport personnel. Newport inforned Sears that the requested del ay
woul d endanger the Grant, and so Newport refused. A Sears official
suggested that the project be reduced in size. Newport declined,
citing the January 1985 agreenent to 650, 000 square feet and noti ng
that a reduction would al so jeopardize the G ant. Finally, Ron
Ruth stated that Sears would honor its comm tnents.

At this tinme, Newport proposed a bid package for one design of
the facility. Sears agreed to review the proposal and provide
suggestions or approve it or both. Sears did not do so.

In January 1986, Sears requested that Newport respond in
witing to a proposal to downsize the facility. On January 15,
1986, Newport declined this proposal. Newport noted that the HUD
Grant had been awarded on the basis of the original proposal, and
woul d be j eopardi zed by a reduction. O her governnent agenci es had
made plans and comm tnents based on the original size as well.

In February 1986, Ruff wote a letter for Sears confirmng
that Sears' officers had decided "to nove forward with the | easing

of the 650,000 square foot facility." This letter stated that the



rent was "not to exceed $2.48 a square foot." When a Newport
enpl oyee called to discuss rent, Sears stated that $2.48 was "non-
negoti abl e. "

Meanwhi | e, Sears had advi sed Newport that it woul d nake desi gn
changes, but did not respond to Newport's proposed bid package.
Changes proposed by Sears m ght have i ncreased construction costs.

In March 1986, Sears delivered a draft | ease to Newport. Like
the February letter, the draft |ease set the "non-negoti able"
annual rent at $2.48 per square foot. The draft |ease also all owed
Sears to make changes to the building prior to construction,
w thout affecting the rent. Finally, <contrary to previous
negotiations, the |ease provided that Newport would pay for
i nsurance on the facility.

I

Newport sued Sears in June 1986 alleging breach of contract,

civil RICO and deceptive trade practices. |In 1990, the district

court dismssed the RICO clains on the nerits and di sm ssed the

pendent state | awcl ains without prejudice. Newport Ltd. v. Sears,

Roebuck & Co., 739 F. Supp. 1078 (E.D. La. 1990). Newpor t

appeal ed, and we affirnmed the dismssal of the RICO claim but

vacated the dism ssal of the pendent clains. Newport Ltd. V.

Sears, Roebuck & Co., 941 F.2d 302 (5th Cr. 1991). On remand,

Sears once nore sought summary judgnent on the state |aw clains,
which the district court granted. Newport again appeals.
111
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A
We review the district court's grant of sunmmary judgnent de
novo, applying the sane standard as the district court. Hanks v.

Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 997 (5th Gr.

1992) . Summary judgnent is proper only if the record discloses
that there is no genuine issue as to any material fact and the
moving party is entitled to judgnent as a matter of |law.  Harbor

Ins. Co. v. Trammell Crow Co., 854 F.2d 94, 98 (5th G r. 1988)

(quoting Fed. R Gv. P. 56(c)), cert. denied, 489 U S 1054
(1989). W indulge every reasonable inference fromthe facts in

favor of the non-novant. Powers v. Nassau Devel opnent Corp., 753

F.2d 457, 462 (5th CGr. 1985).
B

Before reaching the nerits, we nust determ ne which docunents
in the record should be considered. Specifically, Sears has noved
to strike Newport's references to three docunents prepared by Houk,
an in-house attorney at Sears. W have carried that notion with
t he case.

On May 18, 1990, the district court entered an order hol ding
t hat these docunents were subject to the attorney-client privilege.
That order, in effect, struck themfromthe record. 1In the prior

appeal, this court affirnmed that order. Newport Ltd. v. Sears,

Roebuck & Co., 941 F.2d 302, 308 n.10 (5th CGr. 1991). Qur

deci sion, however, noted that the district court's evidentiary
rul i ng may have been i nfl uenced by its cont enporaneous di sm ssal of

the action, which this court vacated. Qur opinion stated that "the
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district court is free to revisit that issue, should it choose to
do so, as it may apply to the state-law cl ai ns" that we reinstated.
Id.

Newport does not contend that the district court reconsidered
itsruling on this issue. Nor did Newport request reconsideration.
It explains this omssion by referring to the district court's
order on remand that "pre-trial notions shall not be filed w thout
| eave of it." This does not explain, however, why Newport did not
seek leave to nove for reconsideration. Mor eover, Newport's
responses to Sears' notion for summary judgnent did not request
consi deration of these docunents--indeed, Newport did not nention
t he docunents. Nonethel ess, Newport refers to these docunents in
its briefs to this court. It contends that they remained part of
the record that we nmay consider, or that we may rule on their
adm ssibility oursel ves.

We concl ude that we are unabl e to consi der these docunents in
our determnation. Privileged docunents are i nadm ssible and thus

may not defeat summary judgnent. See Howel | Hydrocarbons, Inc. v.

Adans, 897 F.2d 183, 192 (5th Gr. 1990). Newport did not seek
reconsideration of the district court's evidentiary decision and

the court did not choose to revisit the issue sua sponte. Having

once affirnmed the district court's ruling, we will not revisit the

i ssue where the district court has not done so.!?

!Sears' request for sanctions against Newport is denied.
G ven our remand on the nerits, we once nore note that the
district court may revisit the issue, if it so chooses.

12



Sears' notion to strike also refers to docunents prepared by
Ruff, Sears' regional real estate nmanager. The district court held
that these materials were not privileged and they remain part of
the summary judgnent record on appeal .

|V

Evi dence in the record supports conflicting understandi ngs of
the rel ati onshi p between Newport and Sears. G ving credence to the
i nferences nost favorable to Newport, the non-novant, we concl ude
that Sears is not entitled to judgnent as a matter of | aw regarding

any of Newport's clains.

Newport mai ntains that a binding agreenent cane into effect
when both parties executed the letter dated January 9, 1985. The
devel oper argues that Sears intended to commt to the project and
agreed on all its essential terns. Sears denies that the letter
was neant as an enforceable agreenent; it clainms to have executed
the letter only to facilitate the HUD grant. To support its
position, Sears points to I|anguage referring to terns and
conditions to be agreed upon in the future.

Al t hough there is little authority, Louisiana |aw appears to
recogni ze the enforceability of prelimnary agreenents.

The settled jurisprudence of this State is that an

agreenent between parties, where their mnds have net

upon all essentials, constitutes a contract between t hem

and bi nds themat once al though they may have agreed t hat

they would thereafter execute a formal instrunment
containing the terns of their present agreenent.
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Mernelstein v. Schwab, 64 So. 2d 37, 38 (La. C. App. 1953)

(citations omtted). A so-called prelimnary agreenent may be
bi ndi ng, even though it refers to a future witten agreenent

finalizing its contents. Chevron U S. A, Inc. v. Mrtin

Exploration Co., 447 So. 2d 469 (La. 1984). In Martin Exploration,

t he Loui si ana Suprene Court noted that use of the word prelimnary
"does not preclude the agreenent from being final wuntil Ilater
agreenents are reached, or from being the only agreenent in the
event no ot her agreenents are confected." |1d. at 472. Mbreover,
the court found that the reference to a docunent "finalizing the
points |isted above" did not evince an intent to be bound only upon
t he execution of a later instrument. [d. Nor did an allusion to
future "negotiations" render the prelimnary agreenent non-bi ndi ng.
To the contrary, the Supreme Court of Louisiana held that the
docunent was binding as that interpretation nobst accurately
reflected the intentions of the parties. 1d.

Thus, whet her a bindi ng obligation existed upon the execution
of the letter of intent of January 9, 1985, or only upon the

execution of a later, nore conprehensi ve docunent, depends upon the

intentions of the parties. Courtin v. Sharp, 280 F.2d 345, 349
(5th Gr. 1960), cert. denied, 365 U S 814 (1961) (citing

Mernel stein); cf. La. Gv. Code Art. 1947 (West 1987) (certain form

of contract execution required if contenplated by the parties).

The parties' intent is a question of fact. See Trinity Carton Co.

v. Falstaff Brewing Corp., 767 F.2d 184, 190 (5th G r. 1985), cert.

denied, 475 U S. 1017 (1986); see also Texaco, Inc. v. Pennzoil
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Co., 729 S.W2d 768, 788 (Tex. App.--Houston [1st Dist.] 1987, wit

ref'd n.r.e.) (New York law), wit ref'd n.r.e., cert. dism ssed,

485 U.S. 994 (1988).

Newport argues that a reasonabl e person, exam ni ng the summary
j udgnent evidence, could find that Sears and Newport intended to be
bound by the January 9, 1985 letter agreenent. W agree. There is
anpl e evidence to support this concl usion.

The Suprene Court in Martin Expl oration considered the actions

of the parties taken subsequent to the agreenent in dispute as a

basis for inferring the parties' intentions. Mrtin Exploration,

447 So. 2d at 472. That approach proves useful in the present case.
Sears' actions subsequent to the letter of intent indicate that it
considered itself bound. In particular, when Sears officials
becane uncertain as to the need for the warehouse which Newport
woul d provide, they requested to stay the project. The two parties
characterize Sears' actions differently. Newport clains that Sears
attenpted to frustrate Newport's efforts to i npl enent the agreenent
and that Sears therefore acted in bad faith. Sears responds that
it intended to conplete the transacti on but di sagreed wi th Newport
on sone of the ternms. The clains of the two parties support the
sane conclusion, that is, that Sears considered the agreenent
bi ndi ng. If Sears were not bound, it would not have required
Newport's perm ssion to suspend the project.

The | etter of January 9, 1985 offers sone basis for concl udi ng
that Sears bound itself to the project. Thus, for exanple, Sears

designated the docunent a "letter agreenent” and expressed an
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intent "to enter into the transaction on substantially the... terns
and conditions" contained in the letter. This |anguage indicates
that the parties had settled on the essential terns of the
transacti on. O her aspects of the letter, however, are nore
anbi guous. The qualification that the letter was not a
"conprehensive statenment of [the parties'] rights, duties and
obligations" is representative in this regard. That claim
suggests, on the one hand, that the parties had established in the
letter certain rights, obligations and duties but, on the other
hand, that other such terns would follow It |eaves unclear
whet her any of the essential elenents of the deal had yet to be
resol ved.

O her evidence is probative of Sears's intent in signing the
letter. Thus, for exanple, after Newport signed the letter, Sears
officials stated that the deal was consummated. We need not
conclude with certainty, however, that Sears intended that the
| etter serve as a contract. W hold only that based on the record,
a reasonable jury could reach that conclusion

2.

Sears maintains that, regardless of intent, the January 9,
1985 letter is legally insufficient as a |l ease instrunment. Under
Loui siana |l aw, the confection of a | ease obligation nust neet three
requi renents. It nust indicate: the object of agreenent, its

price, and the parties' consent. Trinity Carton, 767 F.2d at 190

(citations omtted). See also La. Gv. Code art 2670 (West 1993).
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Sears first notes that the letter of January 9, 1985 is
uncl ear about the amount of rent to be paid. It provides for
annual rent of $2.48 per square foot "to be adjusted.” Sears could
make desi gn changes, giving it control over one adjustnent factor.
Sears relies on Louisiana state | aw suggesting that, for a leaseto
be valid, the factors that determ ne rent nust not be within the

control of the parties. See, e.q., Sealy (Pines Rd.) v. Physicians

& Surgeons Hosp., Inc., 480 So.2d 832, 837 (La. App. 2 Cr. 1985),

wit denied, 483 So.2d 1024 (La. 1986) (finding rent determ nable
where it was inplicitly renewed at a rate agreed upon in the past
because it was "beyond control of the parties"). The law nerely
requi res, however, that the parties have conpl eted negoti ating the
anount of the rent, although the parties' decisions or actions may

i nfl uence the rent owed. See, e.q., Muton v. P.A.B., Inc., 450

So.2d 410, 412 (La. App. 3 CGr. 1984), wite denied, 458 So.2d 118
(La. 1984) (rent made contingent on profit's earned by | essee, over
whi ch | essee had control, was neverthel ess determ nable). Newport
offers evidence that the Goldman Sachs formula would govern the
adj ustnents nmade to the rent. Indeed, at one point, Sears relied
on the forrmula to correct an error that Newport had nmade in a
provi sional calculation of the rent. Testinony suggests that the
formula woul d refl ect any changes Sears might require. Thus, if a
jury were to accept that the contract incorporates the Goldman
Sachs formula, the rent is determ nable.

Sears also clainms that the prem ses were not adequately

defined to support a |ease. In response, Newport points to the
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letter's description of a 650,000 square foot facility and
i nprovenents to be made at the site to establish that the | ease was
sufficiently determnate. The Suprene Court of Louisiana has held
that, where the plans and specifications of prem ses to be | eased
have yet to be negotiated, no enforceable | ease exists. Sig Hass

& Son v. Bernhardt, 81 So. 402, 403 (La. 1919) (finding an ora

| ease unenforceable where its terns were insufficiently definite).
I n reachi ng that concl usi on, however, the court indicated that had
the unresol ved aspects of the lease lay within the control of one
of the parties, the |ease mght have been enforceable. Id.

("Plaintiffs do not allege that they al one were to deci de upon the

pl ans and specifications... "). See also Arata v. Louisiana

St adi um and Exposition District, 225 So.2d 362, 366-67 (La. 1969),

cert. denied, 396 U S. 279 (1970) (finding a sufficiently defined

"thing" where the site of a stadiumwas subject to possible change

upon nutual agreenent). Newport clains that Sears reserved the

right to change the specifications and plans for the storage

facility and that the Goldman Sachs fornmula for determning the

rent would reflect the cost of such changes. |If the jury were to

accept this contention, it <could find that a sufficiently

determ nate | ease existed to bind the parties. W are not prepared
to deny the jury that opportunity.
3.

Sears i nvokes the doctrine of error, arguing that any consent

it gave in January 1985 was ineffective because Newport msled it.

Under the Louisiana GCvil Code, a party is not bound by a contract
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which it entered as a result of error, fraud or duress. La. Gv.
Code art. 1948 (West 1993). More precisely, if a party would not
have entered a contract had it not held a m staken belief, and the
other party was or should have been aware of this m stake, the
party is not bound by that contract. La Cv. Code art. 1949 (West
1993). Sears' reliance on this doctrine is m spl aced.

Sears maintains that its reason for signing the letter was to
all ow Newport to secure a grant. Newport clains that Sears
commtted itself to the transaction through the letter. These two
views are not inconsistent. In order for Newport to secure a HUD
grant, it needed a statenent from Sears indicating Sears
commtnent to the project. That Sears bound itself when it did, if
it did, in order to enable Newport to pursue the grant does not
preclude the possibility that the letter constituted a contract.
Sears wanted Newport to build a warehouse. Newport desired Sears
as its primary tenant. Thus, Sears and Newport had conpl enentary
interests which could serve as the basis for a contract. That the
desire to secure a grant pronpted the formation of the contract
woul d not nmake it any less binding. A reasonable jury could find
that a contract existed.

B

Newport clainms that Sears conmtted fraud on several

occasi ons. It pursues these clains under Louisiana Cvil Code

articles 1953 and 2315.
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1
To recover under article 1953, Newport nust denonstrate the

exi stence of a contract. See Pedalino v. Pitre, 431 So.2d 20, 21

(La. App. 1 Cr. 1983) (Article 1953 pertains only to parties to a
contract); State FarmFire & Casualty Co. v. WIllians, 453 So.2d

309, 311 (La. App. 1 Cr. 1984) (sane). Assum ng Newport neets
this burden, it nmust then show, first, that Sears m srepresented or
suppressed the truth wwth the intention of either gaining an unj ust
advant age or causing Newport to suffer a |oss and, second, that
this m srepresentation or suppression of the truth caused actual or

probabl e damages to Newport. Dutton & Vaughan, Inc. v. Spurney,

600 So.2d 693, 698 (La. App. 4 Cr.), wit denied, 601 So.2d 663

(La. 1992). Newport predicates its claimunder article 1953 on the
| etter Sears executed in January 1985. Assum ng, w thout deci ding,
that the letter constituted a contract, we find that Newport has
raised a genuine issue of material fact as to whether Sears
intentionally msled Newport in order to gain a strategic
advant age.

In the letter of January 1985, Sears stated that it would pay
rent at an annual rate of $2.48 per square foot to be adjusted to
reflect, anong ot her considerations, "the value [of] engineering"
in progress at the tine. In an internal review in 1984, Sears
noted that the then prospective engineering could increase the
nonthly rent by as much 10% up to $2.73. Several Sears officers
testified, however, that Sears never intended to pay nore than

$2. 48 per square foot per year for the |eased space. Newpor t
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clains that this contradiction supports the inference that the
January 1985 letter was deliberately m sleading. Sears hoped,
according to Newport, to effect engineering changes only later to
refuse to accept any increase in the cost of rent. Newport's
investnment in reliance on the letter would by then have placed
Sears in an advant ageous bargai ni ng position.

Newport's evidence supports its contention that Sears took
deli berately msleading actions in order to secure a bargaining
advantage. |f the | ease incorporates the Gol dman Sachs formul a, as
it nmust to be sufficiently definite, Sears' proposed changes could
have i ncreased the rent to nore than $2.48. Sears' apparent intent
fromthe outset to refuse to pay the augnented anount is curious.
Moreover, Sears' officers decided to adopt a deliberately "hard
nosed position" in forcing Newport to choose between accepting the
$2.48 in rent or abandoning the project. Thus, Sears gained a
tactical advantage fromNewport's reliance on Sears' commtnent, if
Sears in fact nade one, to abide by the Goldnman Sachs formnula.
Sears' claimthat it never believed that it had commtted itself is
pl ausi bl e. Nevertheless, the inference is fair that Sears
antici pated and even i ntended the benefit it received by m sl eadi ng
Newport. We therefore find that Newport has rai sed a genui ne i ssue
of material fact as to its first allegation of fraud.

2.

Newport al so proceeds on a charge of delictual fraud pursuant

to Cvil Code article 2315. The elenments of this cause of action

are: "(1) a msrepresentation of a material fact, (2) nade with
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the intent to deceive, and (3) causing justifiable reliance wth

resultant injury." Abell v. Potonmac Ins. Co., 858 F.2d 1104, 1131

n.33 (5th Gr. 1988) vacated on other grounds, 492 U S 914, 109

S.Ct. 3236 (1989) (citing La.C v.Code arts. 1847, 2315; Silver v.
Nel son, 610 F.supp. 505, 521 (E. D. La. 1985)). To recover under
article 2315, Newport need not prove the existence of a contract.
Id. (citing Restatenent (Second) of Torts as referred to i n Dousson

V. South Cent. Bell, 429 So.2d 466, 468 (La. App. 4th Gr.), wit

not considered, 437 So.2d 1135 (La. 1983)). Newport bases this
cause of action on several statenents by officers of Sears that it
w shed to continue devel opnent of the warehouse. These statenents
persisted after a neeting in which Sears officers considered
several possible courses of action. A nenorandum that one of the
officers circulated after the neeting sunmari zed these options.
They included: (1) candidly inform ng Newport that Sears woul d not
proceed with the project; (2) proceeding with the project to avoid
| egal consequences and to protect Sears' credibility; (3)
proceedi ng but taking "an extrenely hard nosed position" wth the
acknowl edged possibility that Newport m ght abandon the project;
and (4) requesting to stay the project pending reconsideration of
whet her to proceed with, downsi ze, or cancel the project. One of
the officers, Ruff, later circulated a nenorandum expressing a
general agreenent to proceed under option four. Six nonths |ater,
however, when Newport subm tted a request for design specifications
and suggested a schedul e to begin construction, Vice President Dan

Reaves wrote on his copy of a nenorandum di scussing the request
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that "there is no way we could work with [Newport's proposed
schedule] and even if we could we would still stay with our
original plan, i.e. '"drag our feet'!" Sears never submtted to
Newport the requested specifications.

Thi s evi dence, and evi dence indicating that Sears did not wi sh
to proceed with the warehouse, together suggest that Sears
deli berately m sled Newport as toits intentions. Sears' allegedly
refused to acknowl edge its desire to abort the project in the hope
t hat Newport woul d despair of its conpletion. As Sears' nenorandum
indicates, if Sears forthrightly abandoned the project Newport
would likely take legal action, whereas a successful effort at
stalling mght | eave Newport with the i npression that the endeavor
sinply failed. This, at any rate, is Newport's argunent. Sears
claimthat it negotiated in good faith is plausible. A reasonable
jury could find, however, that Sears m srepresented its intentions
in order to avoid liability. As Newport has raised this genuine
issue of material fact, we reverse the district court's grant of
summary judgnent to Sears.

C.

Newport al so seeks recovery under Louisiana G vil Code article
1967, which provides in pertinent part:

A party may be obligated by a prom se when he knew or should

have known that the prom se would induce the other party to

rely onit to his detrinent and the ot her party was reasonabl e

in so relying. Recovery may be limted to expenses incurred

or the damages suffered as a result of the prom see's reliance

on the prom se. Reliance on a gratuitous prom se made w t hout
required formalities is not reasonabl e.

23



To recover under article 1967, Newport nust establish that Sears
made a prom se on which Newport relied justifiably and to its

detrinent. See Breaux V. Schlunmberger O fshore Services, 817 F. 2d

1226, 1229 (5th Gr. 1987); South Central Bell Tel ephone Co. V.

Rouse Co., 590 So.2d 801, 804 (La. App. 4 Cr. 1991). Newport need
not prove the existence of a contract to establish its claim of
detrinental reliance, even in a context where a contract would

normal Iy govern. See Morris v. People's Bank & Trust Co., 580

So.2d 1029, 1036 (La.App. 3 Gir.), wit denied, 588 So.2d 101, 102

(La. 1991) (allowing a plaintiff to proceed to trial under

detrinental reliance) and Morris v. People's Bank & Trust Co., 580

So. 2d 1037, 1043 (La.App. 3 CGr. 1991) (holding that the statute of
frauds barred the plaintiff from pursuing the sanme claim in
contract).

Newport predicates this clai mon various of Sears' statenents.
The nost notabl e of these include two letters of intent, the second
arguably constituting a contract, that Sears sent Newport in
Novenber 1984 and January 1985. Sears expressed in the first
letter its "intention to enter into [the] transaction" and stated
in its second letter that it was "prepared to enter into the
transaction.” Both letters contained the essential terns under
which Sears would |ease a warehouse from Newport. Mor eover ,
officers of Sears |ater acknowl edged a commtnent, both by
recognizing in internal nenoranda, as one officer expressed the
matter, that "Sears ha[d] a noral obligation and possibly a | egal

obligation either to proceed or to reinburse the developer's
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costs,"” and, later, by requesting that Newport allow Sears to stay
the project for a period of several nonths. I f Newport had no
reasonabl e basis for believing that Sears had commtted itself to
the project, Sears would not have needed Newport's perm ssion for
this del ay.

In Breaux, this court upheld a plaintiff's recovery under
detrinental reliance on a claimsimlar in nature to Newport's.
Breaux, 817 F.2d at 1230. The parties in Breaux had agreed on the
ternms under which the defendant would | ease the plaintiff's office
space. In contrast to the present case, the agent for the
def endant who arranged the transaction had stated clearly that
commtnment would have to await the approval of his superior.
Neverthel ess, on the basis of a letter from the agent expressing
the defendant's "intention to enter a rental agreenent,” the
plaintiff ceased making any other efforts to let the space.
Subsequent |y, when t he mar ket changed, the def endant deci ded not to
abide by the original terns of the transaction. 1d. at 1228-29.
This court affirmed the district court's order allowng the
plaintiff to recover for rent lost in reliance on the defendant's
stated commtment. [d. at 1233.

Sears sent Newport its letter in January 1985 for the specific
purpose of confirmng its commtnment to the transaction. Sears
subsequent |y acknow edged t he possi ble noral and | egal obligations
it had incurred as a result of the actions that Newport had taken.
A jury could find that Newport had expended consi derable tinme and

effort, and had foregone other lucrative possibilities, in
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reasonabl e reliance on the commtnent Sears expressed to | ease the
war ehouse space.
D. Danmmges

Finally, to recover under any cause of action, Newport nust
establish the damages it suffered as a result of Sears's actions.
To defeat summary judgnent, Newport nust raise a genuine issue of
material fact inregard to the damages it clains. Toward this end,
Newport offers the testinony of its expert wtness.

Newport's of fer of summary judgnent evi dence in support of its
clains for damages is admttedly thin. Odinarily, it is the
province of the jury to gauge the credibility of an expert w tness

and the reliability of the expert's data. See Dixon .

International Harvester Co., 754 F.2d 573, 580 (5th Cr. 1985)

(citing Genada Steel Industries v. Al abama Oxygen Co., 695 F.2d

883, 889 (5th Cr. 1983)). In particular, Newport offered an
expert's statenent as to the anount of danmages it suffered in out-
of - pocket costs, |lost public nonies, and |lost profits. NMboreover,
in Newport's submssions to the court, Newport appended the
cal cul ations upon which the estimate of lost profits was based.
W t hout now deci di ng on t he appropri ateness of conpensati ng Newport
for these categories of damages, we hold that Newport's evidence,
which Sears failed to rebut, raised a genuine issue of materia
fact.
Concl usi on
Newport has raised genuine issues of material fact on its

clains for breach of contract, fraud and detrinental reliance. As
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aresult, we REVERSE the decision of the district court and REMAND

for further proceedings.
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