IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4152

TERRANCE KEI TH HUNT,
Pl ai ntiff-Appellant,
ver sus
U S. DEPARTMENT OF JUSTI CE, ET AL.,
Def endant s- Appel | ees.

Appeals fromthe United States District Court for
the Western District of Texas

(August 31, 1993)

Bef ore REAVLEY, DUHE and BARKSDALE, Circuit Judges.
PER CURI AM

Terrance Hunt appeals fromthe district court's dismssal of
his notion to return property. W agree with the district court
that Hunt's notion can be dism ssed if he has an alternate
adequate | egal renedy, but we disagree with its concl usion that
Hunt has such a renedy.

| . BACKGROUND

In May 1990, Terrance Hunt filed a notion under FED. R CRM

P. 41(e) for the return of approxinmately $46, 000, claimnm ng that

the Federal Bureau of Investigation (FBlI) erroneously held this



money. Hunt | ater added several Louisiana parties as defendants
to his notion.?

I n August 1990, the FBI issued two checks to Hunt for the
total anmount that he clainmed. Louisiana seized these checks two
mont hs | ater according to a Louisiana judge's warrant, which
"aut hori zed [Louisiana officials] to seize said aforenentioned
checks and hold them subject to the orders of th[e] court."” 1In
Novenber 1990, Louisiana clainmed the checks in forfeiture
pr oceedi ngs.

By adopting a magistrate's recomendati ons, the district
court held that Hunt's Rule 41(e) notion nust be di sm ssed
because the Louisiana forfeiture proceedi ng represents an
adequate renedy at | aw under which he can recover his property.
Alternatively, the court held that the Louisiana defendants nust
be di sm ssed because Hunt did not properly nanme themor state
cl ai ns agai nst them

1. DI SCUSSI ON
A. TIMELI NESS OF APPEAL

Hunt filed his notice of appeal in this case after the ten-
day limt for crimnal appeals inposed by FED. R Aprp. P. 4(b),
but before the sixty-day limt for civil appeals inposed by FeD.
R App. P. 4(a)(1l). Though Hunt initiated this case under Federal
Rule of Crimnal Procedure 41(e), the district court at all tines

treated this case as a civil proceeding. This court has al so

! These parties are Jay Via, Marcus Clark, Metro Narcotics
Unit of the Quachita Parish Sheriff's Departnent, and Quachita
Parish Sheriff's Ofice.



bef ore deci ded procedural questions in Rule 41(e) cases according
to the Federal Rules of G vil Procedure. |ndustrias Cardoen,
Ltda. v. United States, 983 F.2d 49, 52 (5th Cr. 1993)
(addressing nerits of appellants' argunents concerning FED. R

Gv. P. 60(b) in a Rule 41(e) case). Oher circuits have held

that, for sinplicity and clarity, "all appeals fromorders
granting or denying notions under Rule 41(e) wll be treated as
civil appeals.” United States v. Taylor, 975 F.2d 402, 403 (7th
Cr. 1992); accord United States v. Martinson, 809 F.2d 1364,
1367 (9th Gr. 1987). W agree with these courts because Rul e
41(e) notions represent a neans by which a crimnal defendant can
determ ne her rights in property, and not a part of the trial and
puni shnment process that is crimnal law. Accordingly, Hunt
tinmely appealed the district court's dismssal of his Rule 41(e)
not i on.
B. REMEDY ADEQUACY

The district court correctly held that a court nmay deny a
Rul e 41(e) notion where an adequate renedy at | aw exists.
| ndustrias Cardoen, 983 F.2d at 51-52. But the court erred by
hol di ng that Hunt has an adequate renmedy at |law in the Louisiana
forfeiture proceeding. The October 1990 warrant which permtted
Loui si ana authorities to seize the two United States checks
payable to Hunt required a court order before Louisiana could
cash those checks. The record contains no indication that
Loui si ana cashed the checks, nor that any court permtted

Loui siana to do so. Moreover, the checks each state on the front



"VO D AFTER ONE YEAR, " and bear an issuance date of August 28,
1990. Thus, the checks were worthl ess before the nmagistrate
i ssued his Recommendati on on Decenber 24, 1991.

The FBlI retains Hunt's noney, and the Louisiana forfeiture
proceeding will not help himget it back. On remand, the
district court nust follow Industrias Cardoen and provide Hunt a
means of challenging the FBI's retention of his noney. W
adnoni sh the court to act swiftly to resolve Hunt's cl ains, which
have lingered in the courts for years through no fault of Hunt.

C. Lou Sl ANA DEFENDANTS

We agree with the district court's | egal conclusions that

requi re dism ssal of the Louisiana defendants.
[11. CONCLUSI ON

W affirmthe district court's judgnent except as it applies
to the Departnent of Justice. W reverse the judgnent as it
applies to the Departnent of Justice and remand this case for
further consideration.

AFFIRVED in part, REVERSED in part, and REMANDED



