IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 91-4664
No. 92-4177

| BRAHI M FEZ GHASSAN,

Petiti oner,

VERSUS
| MM GRATI ON AND NATURALI ZATI ON SERVI CE

Respondent .

Petitions for Review of Orders of the
| mm gration and Naturalization Service

(Sept enber 8, 1992)

Before WSDOM SM TH, and EMLIO M GARZA, Crcuit Judges.
JERRY EE. SMTH, G rcuit Judge:

| brahi m Fez Ghassan, a native and citizen of Lebanon who was
a permanent resident of the United States, was convicted of
conspiracy to inport and distribute heroin. After he was rel eased
from prison, the Inmmgration and Naturalization Service ("INS")
began deportation proceedings. An inmmgration judge ("1J") denied
his application for waiver of deportation, and the Board of
| mm gration Appeals ("BIA") affirnmed that denial and denied

Chassan's notions to reconsider or reopen. Ghassan petitions for



review of the BIA s decisions. Finding that the decisions were

within the BIA's discretion, we deny the petitions.

| .

Chassan first cane to the United States in 1978 at the age of
seventeen to attend college in Mnnesota. In 1980 he began dati ng
Donna OM ngs, a United States citizen and resident of M nnesota.
This rel ationship ended i n 1982 when Om ngs noved to North Carolina
with her parents.

In 1981 Chassan gai ned permanent resident alien status. In
1983 he and several other Lebanese citizens, including his brother,
began a schene to inport and distribute heroin. The follow ng
year, Ghassan pleaded guilty to an indictnent charging him wth
conspiracy to inport and distribute heroin; he was sentenced to
ei ght years in prison and a $25, 000 fi ne.

Wi | e Ghassan served his sentence, Ow ngs contacted him and
t hey began corresponding. She was nmarried and had a son but was
separated fromher husband because he had abused her. Ghassan was
released from prison in 1989 into the custody of the INS, which
initiated deportation proceedings in Louisiana in March 1989,
pursuant to 8 U.S.C. 8§ 1251(a)(11).! Ghassan and Owi ngs, who had
divorced her first husband, were married in Septenber 1989, at
which tinme Om ngs knew that CGhassan was liable to be deported.

Chassan was charged with deportability because of his heroin

conspi racy conviction. He admtted the conviction, and the 1J

! Now codified at 8 U.S.C. § 1251(a)(2)(B)(i).

2



found himto be deportable. Ghassan declared that he would apply
for a waiver of deportation and for asylum the application for
asylum |l ater was w t hdrawn.

In March 1990, the |IJ held a hearing on the nerits of the
wai ver application and then denied the application. Chassan
appeal ed this decision to the BI A which received briefs and heard
oral argunent. The BIA denied the waiver application on July 12,
1991. CGhassan then filed a petition for reviewwth this court.

Wil e that petition was pendi ng, CGhassan filed with the BIA a
nmotion to reopen the deportation proceedings and a notion to
reconsider its decision. The BlIA denied both notions. Ghassan
then sought our review of the denial of those notions. The

petitions have been consolidated in this case.

.

Section 212(c) of the Inmmgration and Naturalization Act?
allows the Attorney General to waive deportation of eligible
per manent resident aliens, including those convicted of controlled
subst ances offenses. To be eligible for waiver, an alien nust have

been in |l egal permanent residence for at |east seven years. The

28 USC 8§ 1182(c). By its terns the statute seenms to apply only to
al i ens who tenEorarl ly left the countr%/ voluntarily, but the Second Circuit has
hel d that the Equal Protection O ause forbids distinguishing between aliens who
briefly left and reentered the country and are faci ng deportati on proceedi ngs and
t hose who have not |left and are bei n% deported ee Francis v. INS, 532 F.2d
268, 272-73 (2d Cir. 1976) The BIA plies the Second Circuit's ruI|ng
nat i onwi de. ee Ashby v, INS 961 F. 2d 555 557 n.2 (5th Gr. 1992) Mantel | v.
United States Dep't of Justice, 798 F.2d 124, 125 (5th Cr. 1986).
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| NS does not dispute that Ghassan was eligible to apply for the
wai ver .

We recently explained the BI A's bal anci ng test for considering
applications under section 212(c):

The immgration judge nust balance the adverse factors
evidencing an alien's undesirability as a permanent resident
wth the social and hunmane considerations presented in his
behalf to determ ne whether the granting of section 212(c)
relief appears in the best interests of this country : :
Anmong t he factors deened adverse to a respondent's appllcatlon
have been the nature and underlying circunstances of the
excl usi on ground at issue, the presence of additional signifi-
cant violations of this country's inmmgration |aws, the
existence of a crimnal record, and if so, its nature,
recency, and seriousness, and the presence of other evidence
i ndicative of a respondent's bad character or undesirability
as a permanent resident of this country . . . . Favor abl e
consi derations have been found to include such factors as
famly ties within the United States, residence of |ong
duration in this country (particularly when the inception of
resi dence occurred while the respondent was of young age),
evi dence of hardship to the respondent and famly if deporta-
tion occurs, serviceinthis country's arnmed forces, a history
of enploynent, the existence of property or business ties,
evi dence of value and service to the community, proof of a
genui ne rehabilitation if a crimnal record exists, and ot her
evi dence attesting to a respondent's good character.

D az- Resendez v. I NS, 960 F.2d 493, 495-96 (5th G r. 1992) (quoting

In re Marin, 16 I & N Dec. 581, 584 (BIA 1978)). W also stated

that "[a] pplicants for discretionary relief who have been convi cted
of serious drug offenses nmust show " unusual or outstanding
equities'” and that "an applicant with a crimnal record wll
ordinarily be required to nake a show ng of rehabilitation.” [|d.
at 496.

The 1J found that Ghassan had established rehabilitation but
that the hardship Ghassan's wife faced was di m ni shed because she

had entered into the marriage with know edge that he mght be



deported. The |IJ al so reasoned that Chassan's | ength of residence
was undercut by the fact that he had been a pernmanent resident
alien for only one year nore than the mninmum required for
eligibility under section 212(c). Finally, the 1J found it
significant that he had served four and one-half years of his
prison sentence, stating that such a duration was two years | onger
t han nor nal

On adm nistrative appeal, the BlAruled that the IJ had erred
in attributing any significance to the Ilength of GChassan's
i ncarceration. The BI A then considered the factors weighing in
favor of granting waiver to Ghassan, nobst notably the extent to
whi ch his wife and her son depended upon hi mand the hardship they
woul d suffer if he were deported, which woul d be exacerbated by the
fact that United States | aw would prevent them fromtraveling to
Lebanon with him The BIA agreed with the 1J, however, that the
w fe's hardship was | essened by her prior know edge of possible
deportati on.

The BIA also disagreed with the 1J's conclusion regarding
rehabilitation, stating that it was "unconvinced" of Ghassan's
rehabilitation. Finally, the BIA stressed the gravity of drug
of fenses under our immgration |aws. After bal ancing the factors,

the BI A dism ssed the appeal .

L1l
Al t hough Ghassan questions the standard of review we apply to

Bl A decisions on section 212(c) applications, we recently nade



plain that we |ook for abuse of discretion. In Di az- Resendez,

decided after the briefs were submitted in the instant case, we
st at ed,

The Board's denial of an applicant's petition for relief
under section 212(c) is reviewed for abuse of discretion
Such denial will be upheld unless it is arbitrary, irrational,
or contrary to |law .

Under this standard, the Board's deci sion nmay be reversed
as an abuse of discretion when it is nade wthout rationa
expl anation, or inexplicably departs from established poli -
cies. Further, a decision by the Board may be found arbitrary
if the Board fails to address neaningfully all material
factors extant.

Findings of fact supporting the Board' s exercise of
di scretion, however, are reviewed nerely to determ ne whet her
they are supported by substantial evidence.

ld. at 495 (citations omtted).

Chassan argues that the BIA considered an irrel evant factor
when it stated that his wife's hardshi p was di m ni shed by the fact
that she had entered the marriage with know edge of his possible
deportati on. W di sagree. The factors the BIA considers are
equities, matters of fairness. Considering his wife's previous

know edge seens emnently equitable. See In re Correa, 191 & N

Dec. 130, 134 (BIA 1984) (discounting equities arising after a
final order of deportation).?

Chassan al so argues that the BlAfailed to consider all of the
rel evant evi dence. Qur exam nation of the BIA s opinion shows,

however, that to the extent it can consi der evidence presented for

3 Although Correa, by its terns, applies only to equities arising after a
final order of deportation, Ghassan has provided us with no convincing reason not
to hold that prenuptial know edge of the possibility of deportation is an
equi tabl e factor wei ghing agai nst the hardship that a spouse may suffer.
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the first tinme on appeal, the BIA did consider all of Chassan's
evidence )) it just did not find it conpelling.

Finally, CGhassan argues that the BIA erred in finding that he
was not rehabilitated. Hi s challenge has two prongs: First, he
argues that the Bl A should not have disregarded the 1J's finding,
because the INS did not challenge that finding in its brief.4 W
di sagr ee.

Unlike the circuit courts of appeals, the BIAis not a court

of error.® See e.qg., Cordoba-Chaves v. INS, 946 F.2d 1244, 1249

(7th Gir. 1991); DelLucia v. INS, 370 F.2d 305, 308 (7th Gir. 1966),

cert. denied, 386 U S. 912 (1967). The BIA reviews the record de

novo and i s not bound by the 1J's findings. Castillo-Rodriguez v.

INS, 929 F.2d 181, 183 (5th Cr. 1991); R vera v. INS, 810 F.2d

540, 541 (5th Gr. 1987); In re Lok, 18 I & N Dec. 101, 106 (BIA
1981), aff'd on other grounds sub nom Lok v. INS, 681 F.2d 109

(2d Cr. 1982).° Indeed, where no party has appealed an 1J's
ruling, the BIA may certify proceedings to itself. 8 CFR
8§ 3.1(c) (1991). In the instant case, the BIA based its decision

* The INS did not file a formal brief with the BIA. Rather, it filed a
nmenor andum adopting the 1J's findings.

> The cases upon whi ch Ghassan bases this portion of his argunment refer not
to arguments raised before the BIA but to argunents raised for the first time
before courts of appeals. E. 0., Zalega v. INS, 916 F.2d 1257, 1259 (7th Cir.
1990); United States v. Rodriguez, F. 519, 524 (7th G r. 1989).

6 Although Ghassan likens findings of rehabilitation to findings of
credibility, in which the BIA generally defers to the [J, that analc_)gg/ is
i ncorrect. Findings of rehabilitation require consideration of evidence
SXtI‘I nsic to that presented by the subject w tness and depend upon nore than his

eneanor .



upon the adm ni strative record as a whole. There was no procedural
i npropriety.

Second, Ghassan argues that the BIA abused its discretion
because the evidence in the record overwhel m ngly establishes his
rehabilitation. W disagree again. 1In rejecting Ghassan's appeal
the BI A stated,

[Dlespite the immgration judge's finding, we remain

unconvinced as to the respondent's rehabilitation. He

took part in an el aborate crim nal conspiracy despite the

obvi ous consequences if he should be discovered and

despite the pernicious nature of the activity in which he

was engaged. We are not persuaded by the respondent's

good behavior since his conviction that he wll not

succunb againto his famly's pressure and the tenptati on

of the large profits to be had in such activities.

The BIA did not refer to any specific evidence to support its
finding that Ghassan is not rehabilitated. The Bl A need not "wite
an exegesis on every contention," however. Rat her, its opinion
must reflect that "it has heard and thought and not nerely

reacted."” Luciano-Vincente v. INS, 786 F.2d 706, 708-09 (5th Cr

1986) (quoting OGsuchukwu v. INS, 744 F.2d 1136, 1142-43 (5th G

1984)). After reviewing the BIA's opinion and the record, we find
that the BIA provided us with sufficient basis to review its
deci si on.

The BIA's ruling states that Ghassan has not established that
his brother will be unable to entice him into another crimna
schene. Chassan has the burden of proving that he deserves

discretionary relief fromdeportation. D az-Resendez, 960 F. 2d at

495. Al though Ghassan introduced several affidavits to his good

character and excellent recent enploynent history, nothing in the



record shows that his brother is no longer involved in crimna
activity, nor is there evidence that Ghassan has becone imune to
his brother's blandi shnments or has broken off contact with him

| ndeed, according to his testinony during the waiver hearing,
CGhassan solicited an affidavit fromhis brother that asserted that
Chassan had not been involved in the heroin conspiracy and had
pl eaded gqguilty in a plea bargain to protect the brother, an
assertion that Ghassan admtted was not true.’” Further, as the BI A
noted, nothing reveals how Ghassan would cope wth financial
har dshi p.

Having failed to prove rehabilitation, CGhassan could have
little hope of obtaining section 212(c) waiver of deportation.
Al t hough rehabilitationis not a formal prerequisite for waiver, it
is acrucial factor. "As the negative factors grow nore serious,
it becones incunbent upon the applicant to introduce additiona
offsetting favorable evidence, which in sone cases nmay involve

unusual or outstanding equities." Diaz-Resendez, 960 F.2d at 496

(quoting Marin, 16 | & N Dec. at 585). "[Aln applicant with a
crimnal record wll ordinarily be required to nmake a show ng of
rehabilitation before section 212(c) relief will be granted.” 1d.

Furthernore, as the BIAstated inits denial of the notion for
reconsi deration, even if Ghassan had been found rehabilitated, such
a finding would not dispose of his application for relief.

Chassan's crine, participation in a well organi zed, international

" Additionally, at least one circuit court has recognized that the
i nvol venent of nmenbers of a petitioner's fanmily in crine may be a negative factor
in these proceedings. Minez-Pena v. INS, 956 F.2d 223, 226 (10th Gr. 1992).
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schene to snuggle heroin into the United States and distribute it,
was extrenely serious.?

The BIA legitimtely could conclude, consistently with its prior
hol di ngs, that when bal anced against the equities in his favor
whi ch were di m ni shed because his wife married himknow ng that he
m ght be deported, the conviction tipped the scales, especially as
his wife's son was not his by bl ood or adopti on and Ghassan was not

a child when he cane to this country.?®

| V.

We next consider Ghassan's petition to reopen the deportation
pr oceedi ngs. Chassan noved for reopening so that the BIA could
consi der additional evidence of his rehabilitation and the hardship
that deportation would cause himand his famly. The BI A denied
the notion because it found that CGhassan was statutorily ineligible
to apply for relief under section 212(c).

In order to warrant reopening, a petitioner nust nake a prina

facie showing that he is eligible for the relief sought. INS v.

8 The Suprenme Court repeatedly has acknow ed?ed the severity of the
soci et al ;])_robl enms stemming fromthe inportation of illegal drugs. See, e.q.,
National Treasury Enployees Union v. Von Raab, 489 U S. 656, 668 ﬁ19_8_9') rug
smuggling "one of the greatest problens affecting the health and welfare of our
population"); United States v. Mntoya de Hernandez, 473 U.S. 531, 538 ( 1985?
(citing "veritable national crisis in Taw enforcement caused by srrugFgI i n% 0
illicit narcotics"); see also Scarabin v. Drug Enforcenment Admin., 966 F.2d 989,
994-95 (per curiam (discussing "drug scourge”); Guan Chow Tok v. INS, 538 F.2d
36 (2d G r. 1976) (distinction between narcotics offenders and ot her offenders
reasonabl e) (cited in Anetekhai v. INS, 876 F.2d 1218, 1224 (5th Gr. 1989)); In
re Cerna, InterimbDec. 3161 (BIA Cct. 7, 1991) (few adverse matters Bl A views as
nore serious than illegal drug inportation).

9 Ghassan al so argues that the BIA erred in calling the hardship inflicted
by his deportation to Lebanon, where his fanmily could not follow an unusual
equity, rather than two unusual equities. This argunment is without nerit. The
BI'A engages in equitable balancing, not mathematical equations. See D az-
Resendez, 960 F.2d at 495-96.
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Abudu, 485 U.S. 904, 912 (1988). The BIA deens deportation

determ nations final after the board's decision on appeal. E.q.,
Lok, 18 I & N Dec. at 105; see CF. R 8 243.1 (1991). After such
a final decision, the petitioner's status as a permanent resident
alien is ended. See 8 U S.C § 1101(a)(20). Thus, the BIA
reasoned that Ghassan's case cannot be reopened to reconsider
section 212(c) relief because after the BIA' s initial determ na-
tion, he no longer neets the section 212(c) requirenent of seven
years as a permanent resident alien, as he is no | onger a pernmanent
resident alien.

Al t hough Ghassan disputes the standard of review, it is
settled that we review the denial of a notion to reopen for abuse

of discretion. See INS v. R os-Pineda, 471 U S. 444, 449 (1985).

Where the denial rests on a finding of statutory ineligibility, we
also review for errors of law. Finally, we give great weight to
the agency's interpretation of it own regulations, but this
interpretation may be discounted if it is plainly unreasonable. Ka

Fung Chan v. INS, 634 F.2d 248, 252 (5th Gr. Jan. 1981).

Chassan objects to the fact that the BIAtreats the notion to
reopen as a new application for section 212(c) relief. If this
were the first time he had attenpted to obtain relief under
section 212(c) in the context of these proceedings, such a rule
woul d make sense, he argues, but when a petitioner is seeking to
reopen the proceedi ngs to present new evi dence on the sanme grounds
for relief, treating the notion as a new application seens

unr easonabl e.
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Qur prior decisions preclude Ghassan's argunent. We have

al ready effectively upheld the BIA's practice. |In Garcia-Hernandez

v. INS, 821 F.2d 222, 224 (5th Gr. 1987), where we had affirned
the denial by the BIA of section 212(c) relief before a notion to
reopen was filed, we stated, "[When that [section 212(c)] claim
was defeated finally by denial in appeal to this court and the
determ nation of deportability had al so becone final before that
time, there was no |onger any authority to reopen . . . because
petitioner clearly was no longer in lawfully admtted pernmanent
resi dence. " W also have upheld the INS's position that a
deportability decision becones final at the tinme the BIA renders

its decision and that permanent resident alien status ends at that

tinme. See Rivera v. INS, 810 F.2d 540, 541-42 (5th Gr. 1987),

vacating on reh'qg 791 F.2d 1202 (5th Gr. 1986).

In Rivera we consi dered whether a petition for section 212(c)
relief could beinstituted after a final decision of deportability.

In the instant case, as in Garci a-Hernandez, the original petition

for section 212(c) relief was filed before the final decision of
deportability; thus, Chassan had the right to pursue that relief.

Unli ke the circunstance in Garci a- Hernandez, the BIA' s decision to

deny section 212(c) relief has not been upheld by this court. That
does not provide a basis upon which to distinguish this case.

I n Garci a- Her nandez we concl uded that the BIA was correct in

holding that the petitioner was no longer eligible for
section 212(c) relief because he was no longer a | awful resident

and so coul d not obtain reopening. 821 F.2d at 224. Under Rivera

12



an alien's |awful status ends when the BIA rules him deportable.
810 F.2d at 541-42. Thus, after the Bl A decides that an alien is
deportable, he is no longer a legal resident and thus is not
eligible for section 212(c) relief, so his petition for reopening
nust be rejected.® Accordingly, the BIA did not err in denying

Chassan's notion to reopen.

V.

Chassan nakes three argunents as to his notion to reconsider.
First, he raises essentially the sane points as in his petition on
the nerits. Second, he contends that the BIA erred by not
consi dering evidence that was submtted during the appeal and with
the notion to reconsider. Third, he states that the BIA erred in
refusing to reconsider that a change in INS policy, banning
deportees from reentry for twenty years, rather than five,
i ncreased the hardship on himand his famly.

We review the denial of a notion to reconsider for abuse of
di scretion. Gsuchukwu, 744 F.2d at 1141. Reopeni ng and
reconsi deration are not favored. Abudu, 485 U S. at 107. W do
not believe that the BIA erred.

Chassan's first point of error reiterates his argunents
concerning the plural nature of his outstanding equities, the BIA's
consideration of his rehabilitation, and the BIA's discounting of

his fam |y hardshi p because his marriage occurred after deportation

10 Accord Gonzales v. INS, 921 F.2d 236, 240 (9th CGr. 1990) (uphol ding
rule). Contra Vargas v. INS, 938 F.2d 358 (2d Cr. 1991) (holding rule arbitrary
and capri ci ous).
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proceedi ngs had begun. W already have rejected those argunents
and need not revisit them

Nor do we accept CGhassan's second argunent that the BlIA erred
by not considering additional evidence of his rehabilitation and
hardship that he submtted during the adm nistrative appeal. The
BIA stated that it did not consider this evidence because the Bl A
considers only the record that was before the [J. The BIA is
correct.

When evidence is submtted with a notion to reopen or
reconsi der, the BIA considers that evidence only as necessary to
determ ne whether a new hearing is warranted. See 8 CF.R § 3.8
(1991) ("Motions to reopen shall state the new facts to be proved
at the reopened hearing . . . ."). It would be inappropriate for
the BIAto revise its opinion based upon evidence that had not been
tested in the "crucible of the judicial process,"” including cross
exam nation. !

Finally, Ghassan argues that the Bl A shoul d have reconsi dered
because his hardship was increased by a change in INS policy,
whereby his reentry after deportation would be barred for twenty
years instead of five.!? The BIA correctly noted that this was, in
essence, a nmotion to reopen for consideration of additional

evidence and thus, as we have explained, was not available to

11 sSee Briscoe v. LaHue, 460 U.S. 325, 333 (1983); Marrero v. Gty of
Hi al eah, 625 F. 2d 499, 508 (5th Gir. 1980) (quoting Inmbler v. Pechtman, 424 U S.
409, 439-40 (1976) (Wiite, J., concurring)).

12 See 8 U.S.C. § 1182(a)(6)(B) (deported alien convicted of an aggravat ed
felony who seeks admission within 20 years is excludable). In 1991 the |INS
announced that it would apply that provision to convictions that predate its
enactnment in 1988. 68 Interpreter Rel eases 341 (Mar. 25, 1991).
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Ghassan. The BIA further stated that even if it considered the
matter to be a notion to reconsider, Ghassan had not denonstrated
any additional hardship he will suffer on account of the change in
t he | aw

W do not believe that the BIA abused its discretion in
rejecting the notion. The portion of CGhassan's notion addressing
the INS policy seeks to convince the BIAto consider new facts that

were not before the 1J. It is thus a notion to reopen, not a

nmotion to reconsider. See Pierre v. INS, 932 F. 2d 418, 421-22 (5th
Cr. 1991); 8 CF.R 8 3.8 (1991). For reasons al ready di scussed,
Chassan was no longer eligible for reopening, and we reject his

ar gunent .

VI .

We recogni ze that deporting Ghassan nmay cause hardship to him
his wife, and her son. Nevertheless, in light of the well
establ i shed public policy against drug trafficking, we cannot say
that the BIA abused its discretion in mndating Ghassan's
deportation. As the inportation of illegal narcotics continues to
pose a grave nenace to society, those involved with the drug trade
can expect to find that they inevitably hurt those they care for as
wel | as those upon whom they prey.

AFFI RVED.
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