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WIENER, Circuit Judge.

Thisfederal estate tax case concernsthe digibility, for purposes of the Marital Deduction, of
that portion of alegacy in trust for the benefit of the surviving spouse for which atimely Quaified
Terminable Interest Property (QTIP) eection was made by the surviving spouse in her capacity as
Independent Executrix. On agppeal Petitioners-Appellants, Mary Magdaene Clayton (Surviving
Spouse) and The First National Bank of Lamesa (the Bank), as Independent Co—Executors of the
Estate of Arthur M. Clayton, Jr. (Testator), seek reversal of the Tax Court's holding that the portion
of the residue of Testator's estate passing to a trust created in the testament for the benefit of
Surviving Spouse (Trust B) isnot eigiblefor amarital deduction because aprovisioninthetestament
specifiesthat any portion of the residue for which atimely QTIP election is not made will passto and
constitute a part of the corpus of another trust created in the testament (Trust A).

The Co—Executors contend that the Tax Court's holding, sustaining the position of
Respondent—Appellee, the Commissioner of Internal Revenue (the Commissioner), that the subject
testamentary provisionis'tantamount” to aproscribed power of appoi ntment, cannot be squared with

the plain language of the QTIP provision® of the United States Internal Revenue Code of 1954, as

126 U.S.C. 2056(b)(7) (1988).



amended (the Code),?> which was added to the Code by the Economic Recovery Act of 1981
(ERTA).® Considering the same uncontested, straightforward facts upon which the Tax Court made
itslegal determination, we reach precisely the opposite conclusion. For the reasons set forth below,
we reverse the Tax Court's judgment and hold that the portion of the residue of Testator's estate for
which the timely QTIP e ection was made and which passes to and constitutes the corpus of Trust
B isdligiblefor themarital deduction. Wetherefore remand thiscaseto the Tax Court to redetermine
the estate tax deficiency, if any, after allowing the marital deduction consistent herewith, and to
calculate the net amount of estatetax and interest, if any, that is due and owing to the Commissioner
from the estate of the Testator—or vice versa—after thus redetermining the deficiency.
I
FACTS AND PROCEEDINGS

The facts found by the Tax Court, largely on the basis of stipulations, reflect that Testator,
a Texas domiciliary, died there on December 22, 1987, survived by Surviving Spouse (his second
wife) and hisfour children from hisfirst marriage. Testator had executed a L ast Will and Testament
(the Will) on April 8, 1982, and aFirst Codicil (the Codicil) to the Will on June 23, 1982. IntheWill,
Testator created several trusts, two of which are for the benefit of Surviving Spouse during her
lifetime: Thefirst, Trust A, isa"Credit Shelter Trust" to be funded with properties or interestsin
propertiesfrom the Testator's estate equal in value to the amount exempt from federal estate tax by
virtue of the Unified Credit.

Thesecond trust, Trust B, isa"Marital Deduction Trust” or "QTIP Trust" to be funded with
that portion of the residue of Decedent's estate for which atimely QTIP electionismade. Trust B
is created for the benefit of Surviving Spouse "for and during the rest of her life." Upon her death,
the remainder of Trust B isto "be added to and become part of the corpus of Trust "A’, for the use
and benefit of [Testator's] then living children." It is undisputed that Trust A isineligible for the
Marital Deduction.

?26 U.S.C. §8§ 1-9602.
Pub.L. No. 97-34, § 403(d), 95 Stat. 172, 302.



Centra to theinstant case is Article THIRD, paragraph D of the Will:

In the event my executors fal or refuse to make the election under Section

2056(b)(7)(B)(11)(v) of the Internal Revenue Code of 1954, as amended [QTIP election],

with respect to my Trust "B" property on the return of tax imposed by Section 2001 of the

Internal Revenue Code of 1954, as amended, then the property with respect to which such

election was not made shall pass to and become a part of the corpus of Trust "A" for the

benefit of my Trust "A" beneficiaries.

Also central to the instant case is the mandate in Article SIXTH, paragraph A of the Will,
regarding current income of Trust B:

[ITn no event shall the amount distributable by my trustees from Trust "B" to [Surviving

Spouse] during any year be lessthan the current net income, to include al taxable net income

under the [Code] as then existing, of Trust "B" during that year.
[Inthe Will, Testator also (1) leaves lesser assets to Surviving Spouse outright; (2) specifiesthat if
Surviving Spouse should make a "qualified disclaimer"* of any portion of the Trust B assets such
portion would pass to and form part of the corpus of yet athird trust, for the benefit of Testator's
children; and (3) gives Surviving Spouse the power to appoint assets of various trusts in favor of
Testator's children, both by deed during her lifetime or by her Last Will, but specifiesthat the power
of appointment by deed during her lifetime could not be exercised with respect to assetsof Trust "B";
neither could those powers of appointment be exercised in favor of Surviving Spouse, her estate, her
creditors, or the creditors of the estate.]

Inparagraph V. of Article EIGHTH of the Will, Testator spellsout hisintentions concerning
QTIP treatment of Trust B property:

It ismy intention that the assets of the Trust "B" be éligible to be treated, for federal estate

tax purposes, asa[sic] "qualified terminableinterest property" withinthe meaning of Section

2056 of the Internal Revenue Code, asamended. In no event shall my Trust "B" trustees be

deemed to have any authority or power over Trust "B" assets which would prevent Trust "B"

assets from being eligible to be treated as qualified terminable trust [sic] properties, if my

executors make the timely election to have such properties treated as such.

The Will nominates Surviving Spouse and the Bank to serveasco-trusteesof all trustscreated
therein and as Independent Co—Executors. In both instances t he Will specifies that if Surviving
Spouse doesnot or cannot serve, theBank isto serveaone. The Co—Executorsaregranted the same

powers, duties, privileges, authorities, and responsibilities as those granted to the co-trustees under

“See IRC § 2518.



the terms of the Will.

In due course following the death of Testator, an Application for Probate of a Written Will
and for L etters Testamentary (the application) wasfiled in the proper court. In an apparent effort to
comply with the position of the Interna Revenue Service (IRS) announced in a 1986 Technical
Advice Memorandum,® the application requested:

That the qualification of the[ Bank] asan Independent Co—Executor bedeferred until it makes

and filesitsoath asrequired by law after the estate's Federal Estate Tax Return hasbeenfiled,

and the time for timely filing of the return has expired.... The request is made that Letters

Testamentary issue first to [Surviving Spouse] as sole independent executrix of the estate

upon her making and filing her oath, and that when the [Bank] as Independent Co-executor

shal qualify by filing its oath, new L etters Testamentary shal issueto [ Surviving Spouse and
the Bank] as Independent Co—Executors of the estate.

The Will was admitted to probate and issuance of Letters Testamentary was authorized by
an order which states that Surviving Spouse and the Bank are qualified to act as Independent
Co—Executorsandtoreceivel etters Testamentary. Inconformity withtheapplication, however, that
order directed that initidly L etters Testamentary issue only to Surviving Spouse as sole I ndependent
Executrix until such time as the Bank should execute and file its oath as required by law, following
the filing of the estate's Federal Estate Return, Form 706, at which time new L etters Testamentary
would beissued to Surviving Spouse and the Bank as|ndependent Co—Executors. When new L etters
Testamentary were eventually issued jointly to Surviving Spouse and the Bank as Co—-Executors, the
Form 706 had a ready been prepared, signed by Surviving Spouse as sole | ndependent Executrix, and
mailed to the appropriate office of the IRS together with payment of the estate taxes as calculated
on the Form 706.

When Surviving Spouse executed the Form 706 as sole I ndependent Executrix, she checked
the appropriate box on Schedule M, "Bequests, etc. to Surviving Spouse,” required to elect "to clam
amarital deduction for Qualified Terminable Interest Property (QTIP) under Section 2056(b)(7)."
Thetotal value of deductible property interests left outright to Surviving Spouse (for whicha QTIP

election was neither required nor appropriate) was $78,950.00; thetotal value of terminableinterest

*Internal Revenue Service Tech.Ad.Mem. 86-31-005 (Apr. 23, 1986), reprinted in 1 Fed.Est.
& Gift Tax Rep. (CCH 1 7533.30, p. 9444).



property for which the QTIP election was made was $1,077,635, being the value of an undivided
563731 interest in specified bonds, notes and cash listed on Schedules B and C of the Form 706 (the
securities). Thus, the total amount claimed as the marital deduction was $1,156,585.

The Commissioner's decision to disallow the Marital Deduction to the extent claimed by the
estate for the undivided .563731 interest in the securities—for which the QTIP election was timely
made—is reflected in a statement contained in the Notice of Deficiency issued by the IRS to
Surviving Spouse and the Bank as Independent Co—Executors: "the marital deduction is$78,950.00
rather than $1,156,585.00 as reported on the Estate Tax Return. Accordingly, the reported taxable
estate is increased $1,077,635.00." In response to the Commissioner's Notice of Deficiency, the
Co—Executors filed atimely petition for redetermination in the Tax Court, the proper court to hear
such cases.® That court's opinion was filed on September 16, 1991, and its decision was entered on
December 18, 1991, finaly disposing of the lone contested issue of the case. The Co—Executors, on
behaf of the estate, timely filed a Notice of Appeal to this court,® which has jurisdiction to review
such cases.’

I
ANALYSIS
A. Standard of Review

"Our standard of review for appeals from the United States Tax Court is the same as for
appeals from the district court: We review findings of fact for clear error and legal conclusions de
novo."® Asthe facts of the instant case are largely stipulated and totally undisputed, our standard
of review of the facts thus found is not a matter of concern. The issue we here review is a purely

legal one.

°See IRC 88 6214, 7442,

"Estate of Clayton v. C.I.R., 97 T.C. 327 (1991).
8See IRC § 7483.

Seeid. § 7482.

YMclingvalev. C.I.R., 936 F.2d 833 (5th Cir.1991).



B. Issue

Like the uncontested facts of this case, the solelegal issue before usis a straightforward one.
Asposed by the Tax Court, "[t]he issue in this case iswhether an estate tax marital deduction should
be allowed for the property in Trust B for which a timely election was made pursuant to Section
2056(b)(7)." Thus stated, the issue is concise but only skeletal; the true substance of that issueis
encapsulated entirely in the previously quoted provision from Article THIRD, paragraph D, of the
Will, which specifiesthat any portion of the residue of the estate for whichthe executor doesnot elect
QTIP shdl pass to and become a part of the corpus of Trust A, atrust concededly not eligible for
QTIPtreatment. Posed even more precisely, the question we must answer is" Doesthe effect of that
testamentary provision, causing the undivided interest in the securities for which the QTIP election
is not made to be excluded from the corpus of Trust B (the QTIP Trust) when it isfunded, so taint
theentireresiduary bequest that the value of the undivided interest inthose assetsfor whichthe QTIP
election is made and which will form the corpus of Trust B when funded cannot be eligible for the
marital deduction?’
C. Estate Tax Marital Deduction: An Historical Perspective

This caseis ultimately decided on the legal meaning of the plain and unambiguous words of
the Will and Code 8 2056. Thisisatrue "eight-corners' case, determinable within the four corners
of the Will and the four corners of the statute. Nevertheless, Code § 2056 as the sole statutory
well-spring of the estate tax marital deduction (the Marital Deduction)—as well as both the general
exception thereto (the terminable interest) and the one among the several exceptionsto that generd
exception for terminable interests with which we are here concerned (QTI1P)—can be completely
understood and appreciated only when viewed in the perspective of their collective historical
development.™

From 1916 to 1942, the federal estate tax law took into account the differences between

"See generally 5 BORIS |. BITTKER, FEDERAL TAXATION OF INCOME, ESTATESAND GIFTS
(1984 & Cum.Supp. # 2, 1992); 4 JACOB RABKIN & MARK H. JOHNSON, FEDERAL INCOME, GIFT
AND ESTATE TAXATION (MB, 1963 & Supp.1992); 239-4th JEFFREY N. PENNEL, TAX
MANAGEMENT: ESTATES, GIFTS, AND TRUSTS PORTFOLIOS. ESTATE TAX MARITAL DEDUCTION
(BNA, Inc. 1992).



community property states and common law states. Abiding by state law, however, produced a
disparity between community property states and common law states.? Thefirst effort of Congress
to eiminate that disparity was included in the 1942 amendments to the Internal Revenue Code of
1939.2 Asaresult of the 1942 enactment, however, the val ue of the entire community property was
taxed in full in the estate of the first spouse to die* Rather than creating equality, the 1942
enactment put married couples residing in community property states at a distinct disadvantage.

Despite this new geographical disparity [between community property and common law

states], the Supreme Court upheld the constitutionality of the 1942 Economic Source Rule

in Fernandez v. Weiner, [sic]®™ decided in 1945.%°

Inthefirst major tax bill after World War I1,*” Congress undid the result of Wiener, which had
been so unpalatable to community property states, enacting for the first time the "new concept of
"estate-splitting' as a corollary to "income-splitting' between husband and wife."** The vehicle
employed for so doing was the Marital Deduction.

The original Marital Deduction was quite obviously a device designed to allow estate

"equalization,” i.e., to recognize the 50-50 situation in community property jurisdictions while

allowing common law couples to equalize, through the Marital Deduction, their combined estate

12See BITTKER, supra note 11, at 129-3 & 4.

13See § 402, Revenue Act of 1942, 56 Stat. 798.

“BITTKER, supra note 11, at 129-4.

BFernandez v. Wiener, 326 U.S. 340, 66 S.Ct. 178, 90 L.Ed. 116 (1945).

1°BITTKER, supra note 11, at 129-5. Some have suggested that this treatment in the Revenue
Act of 1942 and its approbation by the Supreme Court in Fernandez v. Wiener can only be
understood in the context of the extreme fixation of Congress on raising revenue to finance the
war effort for World War 11, and the equally pervasive patriotism of those times, which even
seeped uphill to the Supreme Court. How else, they ask rhetorically, could one explain that the
majority opinion in Korematsu v. United Sates, 323 U.S. 214, 65 S.Ct. 193, 89 L.Ed. 194
(1944), the landmark case condoning internment of Americans of Japanese ancestry, was written
by Associate Justice Hugo Black, one of the most ardent and active advocates of the Bill of
Rights and individual freedoms ever to sit on the Couirt.

Revenue Act of 1948.
BRABKIN & JOHNSON, supra note 11, at 53-33.



irrespective of which spouse was actualy the wealthier.’® An essential feature of the Marital
Deduction from its very beginning, however, was that any property of the first spouse to die that
passed untaxed to the surviving spouse should be taxed in the estate of the surviving spouse. This
concept persiststo the present time; and it isan indispensableingredient of theresult we reach today.

A corollary of taxability in the estate of the surviving spouse was and remains the exclusion
of "terminableinterests’ fromthe category of propertiesfor whichthe Marital Deductionisavailable.
An interest that terminates does not form part of the deat h estate of the surviving spouse, so if a
terminable interest in property were deductible in the first estate, such property would escape tax in
the estates of both spouses.®® Thus, in 1948 and today, "[t]o qualify for the Marital Deduction, an
interest inproperty must ... avoid being disqualified by a complex set of rulesrelating to "terminable
interests’."?* Asshall beshown, however, anumber of exceptionsto theterminableinterest exception
are recognized.

In 1976 Congress liberdized the Marita Deduction significantly by establishing dual
yardsticks for measuring the maximum estate tax Marital Deduction?> For decedents dying after
December 31, 1976, the maximum Marital Deduction wasthe greater of $250,000 or one-half of the
adjusted grossestate. Nevertheless, many other features of Code § 2056, including the unavail ability
of theMarital Deductionfor terminableinterest property, remained essentialy unaffected by the TRA
of 1976.

D. Backdrop for QTIP

During the five years following 1976 no statutory changes of particular significance to the

Marital Deduction occurred. The stage was set, however, for the most dramatic and expansive

liberalization of the Marital Deduction in history. Not surprisingly, the overarching consideration of

“BITTKER, supra note 11, at 129-6.
DSeeid. at 129-17.
21, at 129-16. (emphasis added)

2Tax Reform Act of 1976, Pub.L. No. 94455, 94th Cong., 1st Sess. (1976) U.S.Code Cong.
& Admin.News 1976, p. 2897 (hereinafter 1976 TRA).



the sweeping Marital Deduction changes of 1981 was the resurgence of the decades-old concept of
marital property asthe unitary estate of both spouses, and 1948's" new concept” for "estate-splitting"
as acorollary to "income-splitting" between husband and wife.?

Leading to the 1981 enactment of ERTA was the burgeoning redlization that an
ever-increasing number of testators were encountering a serious dilemma: They could not provide
maximum lifetime benefitsto their surviving spousesand, at the sametime, control who would bethe
ultimate recipients of the property after the death of the surviving spouse. Congress recognized that
theranksof suchtestatorsincluded agrowing number of those who expect to be survived by children
of afirst marriage and by a spouse of a subsequent marriage. Under pre-1982 Marital Deduction
rules, particularly the one prohibiting the deduction of terminable interests, such atestator faced a
classic Catch—22 decision: He could either 1) provide maximum financial benefits and security for
the surviving spouse but only at the risk that the survivor might waste the property or appoint it to
successors other than the children of the testator's first marriage; or 2) ensure that the property
would devolve to his children of a prior marriage (or other objects of his bounty) but at the cost of
losing the Marital Deduction and risking underendowment of the surviving spouse. Even the
pre—1982 vehicle of the power-of-appointment marital trust would not allow suchatestator to ensure
ultimate inheritance by children of his first marriage.*

Thestrong sense of Congresswasthat if the concept of themarital property regimeasasingle
unit, preservableintact until the death of the second spouse, wasto redlizeitsfull potential, something
truly new and innovative would be required. None can quarrel with that description of the
fundamental change in the Marital Deduction wrought by ERTA: the unlimited Marital Deduction.
"Congress flew into the wild blue yonder in 1981 by exempting al transfers between husband and
wife ... subject [only] to rules... to insure [siC] that the exempted property will be taxed if and when

the surviving spouse disposes of it by gratuitous transfer, whether inter vivos or at death."®

RABKIN & JOHNSON, supra note 11, at 53-33.
#See generally, BITTKER, supra note 11, at 129-58 to 129-65.
#|d. at 129-6.



Thus, to retain the "article of faith" that property which is untaxed in the estate of the first
spouse to die must be taxable in the estate of the surviving spouse, Code § 2056's general denial of
marital deduction treatment for terminableinterestswas preserved as an exceptionto the new generd
rule of unlimited deductibility of interspousal transfers. Even so, Congress realized that, without
something else, the aforesaid dilemma would persist for many testators. The well-verbalized
realization by Congress®® that married testators—particularly those with children of a former
marriage—would beleft with aHobson's Choice aslong asterminableinterest property wasineligible
for the Marital Deduction, prompted genuine creativity. Out of thin air and from the whole cloth,
Congressinvented abrand new, theretofore unseen concept: Qualified Terminablelnterest Property.

If "unlimiting” the Marital Deduction was aflight into the wild blue yonder, Congress truly "dipped

%See, e.9., H.Rep. No. 97-201, 97th Cong., 1st Sess., at 159-60, reprinted in 1981-2 CB
352, 377-78 U.S.Code Cong. & Admin.News 1981, p. 105: "[T]he committee ... believes that an
individual should be free to pass his entire estate to a surviving spouse without the imposition of
any additional tax.... In addition, the committee believes that [such a] smplification of the estate
and gift taxes can be achieved by allowing an unlimited deduction for transfers between
spouses.... In addition, the committee believes that present limitations on the nature of interests
qualifying for the marital deduction should be liberalized to permit certain transfers of terminable
interests to qualify for the marital deduction.... [U]nless certain interests which do not grant the
spouse total control are eligible for the unlimited marital deduction, a decedent would be forced
to choose between surrendering control of the entire estate to avoid imposition of estate tax at his
death or reducing his tax benefits at his death to insure [sic] inheritance by the children. The
committee believes that the tax laws should be neutral and that tax consequences should not
control an individual's disposition of property.... Nevertheless, the committee believes that
property subject to terminable interests qualifying for the marital deduction should be taxable, as
under present law, upon the death of the second spouse (or, if earlier, when the spouse disposes
of the terminable interest in such property).” See, also, 127 CONG.REC. 17,289 (July 24, 1981)
(statement of Senator Symms). "Mr. President, the tax bill we are currently considering has
incorporated some major estate tax reforms.... However, the enactment of an unlimited marital
deduction without any change being made in the qualitative requirements for qualification would
present an estate owner a difficult choice in many cases.... The point becomes more significant as
divorce and remarriage increase, which has occurred. The property owner would like to be sure
that upon the death of his spouse his children by a prior marriage or marriages share in his
property, including the marital deduction property.... However, for the substantial property
owner who must pay atax if the marital deduction is not used[,] the inability to satisfy each of
two objectives—postponing payment of tax and being able to control the disposition of the
property—remains and the tax pull would be substantial to make maximum use of the deduction.
A qualification test for marital deduction purposes which eliminates the general power of
appointment requirement would permit satisfaction of both objectives and provide more flexibility
in estate planning.... Yes, Mr. President, the Treasury supports the amendment.”



the surly bonds of earth"?” with the advent of QTIP.
E. Qualified Terminable Interest Property

In the perspective of the long history of continual expansion and liberalization of the Marita
Deduction during the decades sinceitsintroductionin 1948, and against the backdrop of the adoption
in 1981 of the unlimited marital deduction, the intent, function and purpose of QTIP is not difficult
to discern. Unmistakably, the Marital Deduction is the embodiment of a strong public policy. By
itself, ERTA'sremoval of the dollar and percentage limitations on the Marital Deduction to make it
"unlimited” waspurely quantitative. Althoughtransfersto the surviving spousein outright ownership
or fee ample title were freed of al quantitative limits, other categories of property—principally
terminableinterests—would remain totally excluded from deductibility unless something qualitative
were done. QTIP was invented to produce the desired qualitative expansian of the classes of
property eligible for the Marital Deduction, i.e., to extend, for the first time ever, the availability of
the Marital Deduction to those types of terminable interests in property that Congress deigned to
"qualify." Hence the moniker "qualified terminable interest property" and the acronym "QTIP."

As thus created by Congress, QTIP is an exception-to-the-exception for non-deductibility
of terminable interests in general. And, as is universaly recognized and applauded, Congress
accomplished thisrevolutionary change using uncommonly clear and cohesive language, particularly
for tax provisions, with the insertion of subsection (b)(7) in Code § 2056.
1. Satutory Scheme

Subsection (a) of Code § 2056 states the broad, general grant of adeduction from the estate
of thefirst spouseto die. The amount of the deduction isthe value of any interest in property which
passes or has passed from the decedent to the surviving spouse, to the extent that such interest is
included in determining the value of the decedent's gross estate.

Subsection (b) of Code 8 2056 expresses the general, terminable interest exception to

subsection (a)'sgenera grant of the deduction. Asit hasthe effect of limiting a public policy matter,

%'John Gillespie Magee, Jr., High Flight, reprinted in BERKE BREATHED, BLOOM COUNTY
BABYLON: FIVE YEARS OF BASIC NAUGHTINESS 96 (1986).



this exception to the unlimited Marital Deduction must be construed narrowly. By its title, the
exception applies to a "Life Estate or Other Terminable Interest." Code § 2056(b)(1) defines
"terminable interest" and states generally that a deduction will not be allowed for such an interest.
There then follow, however, a number of particular exceptions to that general terminable
interest exception. Particular types of terminable interests that are in fact deductible by virtue of
being exceptions-to-the-exception include 1) a legacy conditioned on survivorship for a limited
period,” 2) alife estate with power of appointment in the surviving spouse® 3) life insurance or
annuity paymentswith power of appointment inthe surviving spouse,® and 4) a charitable remainder
trust.> QTIP is another specific "counter-exception" to the general exception of Code § 2056(b)
denying a marital deduction for terminable interest property. The entire statutory concept of QTIP
is contained in Code § 2056(b)(7); as it is succinct, we reproduce the relevant portion in the

margin.*

#|RC § 2056(b)(3).
#|d. § 2056(b)(5).
¥1d. § 2056(b)(6).
1d. § 2056(b)(8).
¥(7) Election with respect to life estate for surviving spouse.—
(A) In general.—In the case of qualified terminable interest property—

(i) for purposes of subsection (&), such property shall be treated as passing
to the surviving spouse, and

(it) for purposes of paragraph (1)(A), no part of such property shall be
treated as passing to any person other than the surviving spouse.

(B) Qualified terminable interest property defined.—For purposes of this
paragraph—

() In genera.—The term "qualified terminable property" means property—
(I which passes from the decedent,

(1) in which the surviving spouse has a qualifying income interest for life,
and

(111) to which an election under this paragraph applies.



2. Important QTIP Features

A. Election. Giftsor bequestsof terminableintereststhat appear to bedligiblefor the Marital
Deduction are nonetheless not automatically deductible. An irrevocable, affirmative eection must
be made on the estate tax return by the executor before an apparently deductible terminable interest
meets the definition of QTIP.

It isaxiomatic that any estate tax election which is not made inter vivos by the testator can
only be made (a) by someone else (b) after the death of the decedent. And we are aware of no
post-mortem estate tax election that is required to be made earlier than the time for filing the Form
706. In keeping with the Congressional purposes of 1) eliminating the need for estators to risk
predicting the future, and 2) providing both flexibility and the opportunity for post-mortem estate
planning either to minimize or "optimize" the estate tax impact on the combined marital property of
the spouses, the QTP election can be made at any time before such filing date. Still, like other estate

tax elections (and other exceptions to the terminable interest rules), the effect of the QTIP election

(i) Qualifying income interest for life—The surviving spouse has a
qualifying income interest for life if—

(I the surviving spouse is entitled to all the income from the property,
payable annually or at more frequent intervals, or has a usufruct interest for
life in the property, and

(1) no person has a power to appoint any part of the property to any
person other than the surviving spouse.

Subclause (11) shall not apply to a power exercisable only at or after the death of
the surviving spouse. To the extent provided in regulations, an annuity shall be
treated in amanner similar to an income interests in property (regardless of
whether the property from which the annuity is payable can be separately
identified).

(iii) Property includes interest therein.—The term "property" includes an
interest in property.

(iv) Specific portion treated as separate property.—A specific portion of
property shall be treated as separate property.

(v) Election.—An election under this paragraph with respect to any
property shall be made by the executor on the return of tax imposed by section
2001. Such an election, once made, shall be irrevocable.

Id. § 2056(b)(7).



isretroactive to the instant of death, irrespective of whenit isactually made. Significantly, the party
statutorily vested withthe exclusiveright to make the post-mortem QTIP election isnot the surviving
spouse, as one might expect, but the executor. Congress obvioudly did this as an extension of the
testator's volition but with all of the guesswork removed.

Congress also recognized the need for post-mortem flexibility when it vested the executor
with the additional option of making a partial QTIP election. The election need not be "all or
nothing"; rather, the executor may choose QTIP treatment for any percentage or share of the
property interest, from zero to 100%.

B. Property. A limitation which was clear prior to ERTA was that, "[i]n applying the
terminable interest rules, it [was] essentia to honor the statutory distinction between an "interest' in
property and the underlying property itself."** In ERTA, Congress recognized that if this distinction
were made applicable to QTIP, it could prove unduly restrictive of the kinds of property interest
(other than perfect ownership or fee simple title) that would be eligible for the deduction. Such a
potential restriction was eliminated by the inclusion of a new definition of property. "The term
"property' includes an interest in property."** Thisfeature dovetails with the partial QTIP election.

C. Separate Shares. The QTIP portion of Code § 2056* which follows on the heels of the
definition of property mandates that "[a] specific portion of property shall be treated as separate
property.” Likethe partial election and the definition of property toincludean "interest in property,”
the "separate share" concept enhances post-mortem flexibility and planning. "[T]he Treasury
construes the "specific portion' rule to permit the executor to elect Q-TIP treatment for afraction
or percentage of an otherwise qudifying trust."*® Of interest in the instant case is the position

announced by the Treasury, in proposed regulations, that would permit separate truststo be created

¥BITTKER, supra note 11 at 129-31 (citing IRC § 2056(b)(1)(A) and Treas.Regs. §
20.2056(h)—-1(6)(2)).

%|RC § 2056(b)(7)(B)(iii).
®)d, § 2056(b)(7)(B)(iv).
%See BITTKER supra note 11, at 129-61 & 62.



by apartia election:

[T]hetrust may be divided into separate truststo reflect apartial election that has been made
or isto be made.*’

"[A]s... thestatute providesthat "aspecific portion of property shall betreated as separate property,’
the executor can elect only for a portion of corpus. This greatly extends the usefulness of this
provision."® "In case of aqualified terminableinterest property trust, "property' includes an interest
in property, and a "specific portion' of property is treated as separate property. Thusit is possible
to obtain the Marital Deduction for a specific portion of the corpus of the trust for which the spouse
is entitled to the income interest."*

D. Property Passing to the Surviving Spouse. Entitlement to the Marital Deduction for any
property, including QTIP, requires the property pass to a person who as a matter of law is the
"surviving spouse” of the testator. That requirement is not an issue in the instant case.

E. Property Passing from the Decedent. Another requirement of the Marital Deduction is
that property for which the deduction is claimed in fact be an "interest in property which passes or
has passed from the decedent...."®® That the decimal interest in the securities "passes from the
decedent” within the meaning of Code § 2056 is not in dispute here.

F. Property Included in Deter mining the Value of the Gross Estate. Also uncontested inthe
instant caseisthat the value of the undivided interest in the securitieswasincluded in determining the
value of the testator's gross estate, as is required for any legacy to be eligible for the Marita
Deduction.

3. Definition as Substance
The position of the Commissioner and the judgment of the Tax Court rises or falls on the

definition of QTIP. The same is true for t he opposite position of the Co—Executors and for the

¥Prop.Treas.Regs. § 20.2056(b)—7(b).
¥RABKIN & JOHNSON, supra note 11, at 53-61.
*|d. at 53-66 (internal citation omitted).

“|RC § 2056(a).



holding we make today.

The Code contains a three-pronged functiona definition of QTIP, which is followed
immediately by specific definitions of terms used in that tripartite definition. As the definition of
QTIP beginswith the statement that " "qualified terminableinterest property' means property—," the
first step isto identify the "property" to be tested under the e ements of the definition. Relying on
two specifically defined terms—that " property" includesaninterest in property; and that a"specific
portion" of property is to be treated as separate property—the Co—Executors argue that the
"property" under examination here is the separate, undivided .563731 interest in the securities that
was identified on the Form 706 as t he property to which the QTIP election applies. Relying on
nothing that has either been cited to us or that our independent research has produced, the
Commissioner and the Tax Court indst that the "property” here under examination is the entire
residue of testator's estate, being the maximum amount of property and interests in property with
which Trust B could befunded wereatotal QTIP electionto be made. For reasonsexplainedin more
detail below, we agree with the position of the Co—Executors and regect the position of the
Commissioner and the Tax Court.

Thesecond stepisto seeif theidentified " separateinterest in property” (theundivided interest
in the securities for which the QTIP election was made) meets the Code's definition of QTIP. That
is done by testing it for compliance with each of the three prongs of that statutory definition.

All agreethat one of those prongs, i.e., that the separate interest in property "passesfromthe
decedent," ismet. We conclude that a second prong, ismet, i.e., that the property be an interest "to
whichan election under this paragraph applies.” Wereach that conclusion by observing that el ection
isadefined term: "An election under this paragraph in respect to any property shall be made by the
executor on the return ... [and] ... shall be irrevocable."* Here, Surviving Spouse as |ndependent
Executrix duly and timely compl eted the Form 706, checked the appropriate box on Schedule M, and
identified the property "in respect to" whichthat electionismade, i.e., theundivided .563731 interest
in the securities listed on Schedules B and C. Thus, the property being tested for digibility is the

4 RC § 2056(b)(7)(B)(V).



same property to which the election made by the Independent Executrix applies.

The third prong requiresthat the separate interest in property be one "in which the surviving
spouse has a qualifying income interest for life."* This phrasetoo isadefined term of art: Such an
interest is one in which "the surviving spouse is entitled to all theincome ... payable annualy or at
more frequent intervals ... [and of which] no person has apower to appoint any part of the property
to any person other than surviving spouse."*

Under the terms of the Will, Surviving Spouse is expressly given theright for life to receive
al income from Trust B, the corpus of which is the separate property interest in question. The
executors and trustees are directed to pay such incometo her no lessfrequently than annualy. Even
so, "[t]he statute does not require that each day income accumulates that the income be paid
immediately to the spouse."* In fact, "[n]o provision need be made for paying income before the
executor distributes the property to the trustee, ..."* Clearly, the annual-income-for-life element is
met even if the income is not disbursed until ayear after the trust is funded—an event that can only
occur during or at the end of the orderly administration of the estate. Obvioudly funding of every
testamentary trust occurs after the death of the testator; the executor cannot possibly ascertain on
"day one" the amount of theincome. Just as obvioudly, then, the beneficiary must wait areasonable
time before the income is actually received. But receipt and entitlement are not congruent. The
requirement of life income interest is met as long as the eventual disbursements include all income
accruing from and after the moment of the testator's death.

The other definitional element of "qualifying incomeinterest for life" isthat no one may have
apower to agppoint any of the property to anyone other than the surviving spouse. We have aready

determined that the "property” being considered isthe undivided interest in the securities for which

*21d. § 2056(b)(7)(B)(i)(I1) (emphasis added).
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the executor made atimely QTIP election. No reasonable reading or construction of the Will or the
statute can validate the position of the Commissioner, as endorsed by the Tax Court, that the
I ndependent Executrix's QTIP election itsdlf is "tantamount” to a power of appointment to the
testator'schildren. Clearly, the estate's entitlement to aQTIP deduction is not meant to be abrogated
smply because making apartial electionfor aseparateinterest inthe property, i.e., not making afull
election asto dl interest in the property, resultsin a portion of the estate's residue—one that would
have passed to Trust B under afull election—ypassing to Trust A. To embrace the Commissioner's
flawed logic and deliberate disregard for the plain wording of the pertinent part of Code § 2056
would be to engage in pure sophistry.

Besidesbeing unableto direct our attentionto anything that might support their interpretation,
the Commissioner and the Tax Court cannot escape the effects of their own interpretative
pronouncements on the election prong of the QTIP definition. As shal be seen, such
pronouncements implicitly acknowledge that the election element of the definition is viewed in the
past tense, i.e., that although the effect of the electionistested as of theinstant of thetestator'sdeath,
the definitional eligibility of the separate terminable interest under examination is tested as though
QTIP election had already been made.

Inthe Treasury'sown proposed regulation interpreting the definition of QTIP, cited to usby
the Commissioner intheappendix to her brief, the Department identifiesthe™ property" asthat "which
the executor elected to treat as qualified terminable interest property."* Likewise, the Tax Court,
in citing its decision in the instant case to support its judgment in Estate of Willard E. Robertson v.
C.I.R,, refersto the election element of the definition pertaining to property "for which an election
has been made."*’

4. Additional Flaws in the Commissioner's Position
The Commissioner missesthe mark by insisting that the QTP provision should be construed

narrowly because it is an exception to the prohibition of deducting terminable interest under the

“prop. Treas.Rey. § 2056(b)~7(b)(3) (41 Fed.Reg. 21, 350 March 21, 1987).
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Marital Deduction. As we have noted, however, it is Code § 2056(b)'s genera prohibiton of
deducting terminable interests that is the exception. It is an exception to the broad rul e of
deductibility of interspousal transfers which in turn implements the clear will of Congress favoring,
asamatter of public policy, deferral of estate tax until the death of the second spouse—to the extent
such deferral is desired by the parties. It isthat general, terminable interest exception that must be
narrowly construed. As QTIP is an exception to that exception, however, QTIP enjoys the same
favored position and liberal construction asis properly afforded to the Marital Deduction itself.

More importantly, there is nothing in the plain wording of the entire QTP subsection which,
when viewed inlight of the definition of termstherein provided, even remotely supportsthe position
of the Commissioner that if anything occurs after the death of the testator—such as the QTIP
€l ection—to prevent evenamodicum of property which under the testament would have passed from
the decedent to the surviving spouse, the deduction isunavailable for all otherwise digible property.
To reach that strained result, the Commissioner would have us ignore the overarching truism that
many acts must be done and many facts must be determined after the death of the testator in order
to determine the taxable estate. The question is not when those determinations are made or when
those acts are performed but whether their effectsrelate back, ab initio to the moment of death. For
example, aqualified disclamer by the Surviving Spouse has precisely the effect of the QTIP election
here: Both are volitional acts; both can be made onlyafter the death of the testator; both relate
back, ab initio, to the date of death of the testator; and both have the effect of causing estate
property which would otherwise pass to the Surviving Spouse to pass instead directly to or for the
benefit of other parties. Likewise, while seldom volitional, the death of the Surviving Spouse within
six monthsfollowing the death of the testator who conditionsthe legacy on survivorship would have
the same effect, but again retroactive to the moment of the testator's death.

Curioudy, the Commissioner and the Tax Court appear to view QTIPlegidation assomesort
of Congressional paternalismaimed at ensuring thefinancia stability of the surviving spouse. Clearly
such protectionism played no part init. If the intention had been to danglethe carrot of deductibility

in front of testators to induce them to ensure the financial well-being of the surviving spouse,



Congresswould surely have given the power to make the QTIP election to the surviving spouse, not
the executor. The point we here emphasize isthat for tax purposes Congress was and is interested
only in that portion of terminable interest property for which the QTIP election is made; it has no
interest whatsoever in the portion of any terminable interest property for which the election is not
made. Being indligible for the Marital Deduction, that property is taxed right where the
Commissioner and Congress want it taxed—in the estate of the first spouseto die. Congress could
not care less whether the portion of the terminable interest property for which the QTIP electionis
not made goes to the surviving spouse, to the children, or to a stranger. Obvioudly, that is why
Congress placed the election in the definition of QTIP property. 1f Congress had intended the result
advocated by the Commissioner, it could have 1) defined the property without reference to the
election, 2) specified a subsequent election, and 3) provided separately for the election to apply to
all property meeting the definition, thereby separating the el ection from the definition. Facially, the
statute eschews any such separation.

Fromwhenceit cameweknow not, but the Tax Court here made the pronouncement that the
QTIP eection gave the executor "control over trust assets|[that] istantamount to apower to appoint
property that was subject to the qualifying income interest."*® That unsubstantiated, conclusionary
statement can only be the product of a circular argument—one that we regject. First, the QTIP
election cannot vest the executor with control over "trust assets' before they become trust assets!
The undivided interests in the securities for which the election is made are estate assets but they do
not become trust assets until the trust is funded, even though the economic effect of funding is
retroactive to the instant of death. Assets used to fund each testamentary trust get there by virtue
of the provisions of the Will and the administration of the estate. The same anadysisis applicableto
that portion of the quotation from the Tax Court's opinion that refers to property that was subject
to the qualifying income interest. No income interest is qualifying until it meets the full definition
for QTIP, including the election prong. Aswe have just noted, one of the three essential elements

in the definition of such property interest is that it be property for which—in the Tax Court's own

“Clayton, 97 T.C. at 336.



words—"an election has been made."*

Additionaly, the Commissioner appearsto have seized on agratuitous statement fromthe Tax
Court opinionintheinstant caseto bootstrap an even more adventuresome government position, i.e.,
that "any QTIPtrust that pours nonelected property over isflawed, apparently evenif the bypasstrust
isQTIPableinits own right."* Such an arbitrary and unsupport ed misconstruction of the statute
cannot bejustified by any reasonablereading. It can only be explained as overzea ousnessin revenue
collection, deliberate disregard for the clear purpose, intent and policy behind the statute, and an
historic aversion to the Marital Deduction which is well documented in the Tax Court Reports, the
Federal Reporter System, Treasury Regulations, Revenue Rulings, Technical Advice Memoranda,
Private Letter Rulings, and the like.

"Loophole" is aterm frequently used as a pgorative in the context of taxation. Although it
isusualy reserved for taxpayers and their professional advisors, in truth the Commissioner and the
Serviceare no lessactivein probing tax statutesfor loopholes. Historically, that has been part of the
game, leaving to Congress the damage control of plugging loopholesthrough technical amendments.
The position taken by the IRS and advocated by the Commissioner inthe instant case, however, goes
beyond mere probing for loopholes overlooked by Congress. Rather, it reflects an effort to batter
such aholeinthe statutory wall where none exists. Wewill not approbate such overreaching. From
every standpoint—history, expressed intent, logic, reading in pari materiae with other post-mortem
provisions, and—above al—the plain language of the statute—the position of the Co—Executors
meets muster while the Commissioner's fails.

5. The End Result
Having thoroughly parsed the statute, examined the terms as therein defined and eiminated

theflawed construction of the Commissioner, we now reassemble Humpty Dumpty by reconstituting

“*Robertson, 98 T.C. No. 47 at 4976 (emphasis added).
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government's proposed QTP regulations anticipates or warns taxpayers about this unwarranted
result.” Id.



the statutory definition of QTIP by replacing al terms of art with their statutory, jurisprudential or
regulatory definitions:

"Qudlified Terminable Interest Property means a separate interest in property, which was

included in determining the value of the gross estate, and (1) which passes from the decedent,

(2) from which the surviving spouse is entitled to all income for life, payable no less

frequently than annualy, no part of which can be appointed by any person (including the

surviving spouse) to any person other than the surviving spouse, and (3) which the executor
elected to treat as Qualified Terminable Interest Property.”

When dl definitions are thus factored into the applicable Code section's tripartite definition
of QTIP, it is clear beyond cavil that the election given to the executor by Congress is not
"tantamount” to apower of appointment, and does not divest the surviving spouse of anything about
which Congress was or is concerned. The provisions of the Will that effect the funding of Trust B
with aterminableinterest inthat separate decimal fraction of the estate'sresidual assetsfor which the
election is made, and which effect the funding of Trust A with that portion of the residue for which
the election is not made (including the "other" separate interest in the securities) are indisputably
effective as of the moment of death, albeit retroactively from the time the election is made. Such
retroactivity isan expected and indispensable characteristic of al estate tax el ections, not to mention
many non-tax aspects of Will implementation. Even though Trust B is not funded until after the
QTIP eection is made, the Surviving Spouse as QTIP beneficiary of that trust is entitled to and
assured of recelving every dollar of net income generated by such corpus from and after the instant
of the testator's death. Neither the corpus of that trust nor the income thereof can be appointed by
any person to any person other than the Surviving Spouse.

Congressclearly could not care less about the post-mortem disposition of that portion of the
residue of the testator's estate for which the QTIP election was not made, because every dollar's
worth of that property was taxed currently in the estate of the Testator as the first spouse to die.
That isthe very reason for alowing a partial election and for treating specific portions of interests
inproperty separately. Assuch the Will and the administration of the Testator's estate, including the
partial QTIP election, met the only conditionsthat Congress has placed on the ability to defer estate

tax on aterminableinterest viathe Marital Deduction, i.e., that the specific portion of the terminable

interest property for which the election ismade betaxed inthe estate of the surviving spouse, and that



all other property and interests in property—terminable or not—be taxed in the estate of the first
spouse to die.
1
CONCLUSION

The Marital Deduction of Code 8§ 2056 excludes from taxability in the estate of the first
spouse to die those properties or interests in property used in calculating the gross estate that pass
from the decedent to the Surviving Spouse. For decedents dying after December 31, 1981, the
Marital Deduction is unlimited in both quantum and share. Although the Marital Deduction is not
generally availablefor interspousal transfers of terminableinterestsin property, Code 8§ 2056 contains
express exceptions. One such exception existsfor terminableinterest property that meetsthe Code's
definition of "qualified terminable interest property." That exception is set forth in full in Code §
2056(b)(7), and the particular type of terminable interest for which the exception is
available—"qualified terminable interest property"—is defined in sub-subsection (B) thereof.

As sub-subsection (B)(iii) defines the term "property"” to include an "interest in property";
and as sub-subsection (B)(iv) mandatesthat a" specific portion" of property betreated asa" separate
property,” any testing of terminableinterest "property" which isthe object of aninterspousal transfer
must treat such interest as a specific portion of the property, separate and apart from the underlying
property. Conducting such atest to determine eligibility for the Marital Deduction by virtue of being
qualified terminable interest property must begin with the statutory definition.

That definition, found in sub-subsection (B)(i), opens with the statement that the term
"qualified terminable interest property” means "property." Focusing on the separate interest in
property being tested in the instant case—an undivided .563731 interest inthe securitieslisted on the
Form 706—we conclude that it meetseach of the three prongs of the definition. First, itisaseparate
interest in property to which the QTIP election applies. To borrow the words of the Tax Court and
the Treasury respectively, it isproperty "for which an el ection has been made” or "which the executor
electedtotreat asqualified terminableinterest property." Theseparateinterest in property hereunder

examination meets the "election” prong of the definition as set forth in sub-subsection (B)(i)(I11).



That the separate interest in property meets a second prong, the one set forth in sub-section
(B)(i)(I)—a separate interest in property "which passes from the decedent,"—is not in dispute.

The remaining prong, set forth in sub-subsection (B)(i)(I1)—a separate interest in property
in which the surviving spouse has a quaifying income interest for life—is met by virtue of the
unambiguous language of the Will. The trustees of Trust B are commanded to pay all net income
generated by the corpus of that trust—beginning with the death of the testator—to the Surviving
Spouse at least annually for the remainder of her life. Under equally unambiguous language of the
Will, the corpus of Trust B will consist of any portion of the residue of testator's estate which the
Independent Executor elected to treat as QTIP, here the undivided .563731 interest in the subject
securities. Because the election and income provisions under thetrust are retroactively effective, ab
initio, to the moment of the testator's death, the income interest of the Surviving Spouse coversthe
period that begins with the testator's death and ends with the Surviving Spouse's death.

Moreover, by the express language of the Will, no party—including Surviving Spouse—has
the power or authority to appoint any part of the separate interest in property, which passesfromthe
decedent, as to which QTIP election was made, and in which the Surviving Spouse has an annually
payable income interest for life. The Will contains no express power of appointment of the interest
for whichthe electionismade; in fact, the Will expressy negates such possibility. Andwergect out
of hand the strained construction of the partial election and its effect on the funding of the severd
residuary trusts as being "tantamount” to a power of appointment.

Therefore we hold that the terminable interest in property for which the Marital Deduction
was taken on Testator's Form 706 by virtue of the QTIP election is dligible for that deduction. To
disalow it for thecircular reasoning advanced by the Commissioner would defy logic, common sense,
and the purpose for which QTIP was designed and implemented.

We perceive no appropriate basis for the Commissioner's concern with separate interests in
property for which no e ection was made and for which no deduction was taken, i.e., the balance of
the residue of testator's estate, including the remaining undivided .436269 interest in the subject

securities. No QTIP election was made for it; no deduction was claimed for it; and federal estate



taxes were timely paid on it. Neither do we perceive areason for the Commissioner's concern that
such other separate interests in property could have passed to Trust B and formed a part of the
corpus thereof if the QTIP election had been madefor it. By definition, the Commissioner need only
be concerned with separate interests in property for which the QTIP election is made, not that for
which no election is made—except to see that tax ispaid onit in the estate of the first spouseto die.
And the Independent Co—Executrix did that in a complete and timely manner.

Finally, as we hold that the subject clause in the Will does not make the QTIP election here
"tantamount” to a power of appointment for purposes of Code § 2056(b)(7)(B)(ii)(11), the identity
of the party or parties serving in such capacity is of no consequence. It isirrelevant that under the
Will a party other than Surviving Spouse might have served with her as Independent Co—Executor
or in her stead as sole Independent Executor.

For the foregoing reasons, the judgment of the Tax Court isreversed and the case remanded
to that court for redetermination of the estate tax deficiency in the estate of the Testator, alowing
the Marital Deduction for the qualified terminable interest property for which the Surviving Spouse,
in her capacity as Independent Executrix, duly made the QTIP election on the Form 706. Such
redetermination shall include consideration of any other applicable adjustments not at issue in this
appedl, aswell asinterest.

REVERSED AND REMANDED.



