IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4218

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

V.

TERRENCE GADI SON and
EARNEST EUCGENE FERRELL,

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Eastern District of Texas

(Novenber 15, 1993)

Bef ore KI NG and BARKSDALE, Circuit Judges, and DUPLANTI ER, *
District Judge.

DUPLANTI ER, District Judge:

Def endants Terrence Gadi son and Earnest Eugene Ferrell were
convi cted of conspiracy to distribute nore than 50 grans of cocai ne
base in violation of 21 U S C 88 841 (a)(1l) & 846. They both
appeal their convictions and sentences. W affirm Gadison's
convi ction but vacate his sentence and remand for resentenci ng. W

affirmFerrell's conviction and sent ence.

| . Sufficiency of the Evidence.
Bot h defendants contend that the district court erred in
denying their notions for judgnent of acquittal based upon the

i nsufficiency of the evidence. The convictions of both Gadi son and




* District Judge of the Eastern District of Louisiana, sitting by
desi gnation
Ferrell are based, in large neasure, upon the testinony of their
al l eged co-conspirators, Tarolynn Scott and WIIliam Sinpson.
Def endants contend that the testinony of these individuals was
incredible as a matter of |aw and that therefore, the evidence was
insufficient to support their convictions. Gadi son al so argues
that the evidence did not establish the amount of cocai ne base for
whi ch he was convicted. Ferrell contends that even consi dering the
co-conspirators' testinony, the evidence at trial proved only that
he associated with nenbers of a drug conspiracy and was often
present at a notorious drug haunt.

In assessing the sufficiency of evidence, "we determne
whet her, view ng the evidence and the inferences that may be drawn
fromit inthe Iight nost favorable to the verdict, arational jury

could have found the essential elenents of the offenses beyond a

reasonabl e doubt." United States v. Pruneda-Gonzal ez, 953 F.2d

190, 193 (5th Cir.), cert. denied, 112 S.C. 2952 (1992). In order

to support a conviction, the evidence need not elimnate all
possi bl e hypot heses of innocence or be wholly inconsistent with
every concl usi on except guilt, provided a reasonable trier of fact
could find that the evidence establishes guilt beyond a reasonabl e
doubt. 1d. In assessing the sufficiency of evidence, a review ng
court is not to nake determ nations concerning the credibility of

W tnesses. United States v. Casel, 995 F.2d 1299, 1303 (5th Gr.

1993) .



A detail ed di scussion of the evidence i s unnecessary. Suffice
it to say that the testinony of both of the all eged
co-conspirators, Scott and Sinpson, (sone of which is discussed in
detail hereafter), if believed by the jury, was anply sufficient to
establish that each defendant voluntarily agreed together and with
others to possess 50 grans or nore of cocaine base with intent to

distribute the drug. See United States v. Rodriguez, 993 F.2d

1170, 1175 (5th Cr. 1993). Moreover, the circunstantial evidence
to corroborate that testinony was strong,! and the testinony of

both defendants to the contrary was incredible in many respects.

A. Incredibility of the Governnent's Wtnesses

Both Gadi son and Ferrell contend that the testinony of Scott
and Sinpson, their alleged co-conspirators who testified pursuant
to plea agreenents, was incredible as a matter of |aw because it
was uncorroborated, often contradictory, and given in connection
wth plea agreenents with the governnent. Addi tionally, both
def endants contend that the jury should have disregarded Scott's

testimony on account of her various disabilities.?

L™ T1Circunstances altogether inconclusive, if separately
consi dered, may, by their nunber and joint operation . . . be
sufficient to constitute conclusive proof.'"™ United States v.
Lechuga, 888 F.2d 1472, 1476 (5th Gr. 1989) (quoting Coggeshal
v. United States (The Reindeer), 69 U S (2 Wall.) 383, 17 L. Ed.
911, 914-15 (1865)).

2 Scott is a recovering drug addict and suffers from an
enotional disorder which requires her to continually take
medi cation to prevent nobod sw ngs.
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It is well established that a conspiracy conviction may be
based upon the uncorroborated testinony of a co-conspirator, even
when that testinony is from one who has nade a plea bargain with
the governnent, provided that the testinony is not incredible or

ot herw se insubstantial on its face. United States v. Osum 943

F.2d 1394, 1405 (5th Cr. 1991). Because the jury is the ultimte
arbiter of wwtness credibility, "[t]he test for "incredibility' of
awtness is an extrenely stringent one." Casel, 995 F. 2d at 1304.
To be considered incredible as a mtter of law, a wtness'
testinony must "assert[] facts that the w tness physically could
not have observed or events that coul d not have occurred under the
| aws of nature.” Osum 943 F.2d at 1405.

There is nothing in the testinony of Sinpson and Scott which
i ndicates that either of themtestified as to facts that they could
not have possi bly observed or which challenge the | aws of nature.
Therefore their testinony can not be considered incredible as a
matter of law. See Casel, 995 F.2d at 1304-05.

Def endants' argunents regarding Scott's disabilities speak

only to her credibility, not the admssibility of her testinony.

See, e.9., United States v. Garner, 581 F.2d 481, 485 (5th Cr.
1978) (expl aining fact that witness is drug user bears upon w tness
credibility). W reiterate that we are "concerned only with the

sufficiency--not the weight--of evidence." United States v.

Garcia, 995 F.2d 556, 561 (5th G r. 1993).
Because the jury was the final arbiter of the credibility of

the governnent's two prinmary wtnesses, the jury's decision to



credit the testinony of Scott and Sinpson cannot be disturbed on

appeal . See id.

B. Fifty G ans of Cocai nhe Base--Gadi son

Gadi son contends that the governnent's evidence is
insufficient to support a finding that the conspiracy for which he
was convi cted i nvol ved 50 grans or nore of cocai ne base, as charged
in the indictnent. Gadi son enphasizes his view that the only
evidence wth respect to the anount of cocai ne base involved in the
conspiracy was with respect to the anount seized when Scott and
Si npson were arrested, 36.30 grans.

Contrary to Gadison's assertions, the record contains anple
evidence to support the jury's conclusion that nore than 50 grans
of cocai ne base were involved in this conspiracy. Tarolynn Scott
testified that the 36.30 grans seized from the car when she was
arrested had an approxi mat e val ue of $1,400.00. She also testified
t hat on another of the seven to eight trips she made to Port Arthur
to sell crack cocaine for Gadi son, she had observed Gadi son count
out $3,200.00 in drug proceeds. The reasonable inference to be
drawn fromthis testinony is that at | east one of Scott's trips to
Port Arthur involved over 80 granms of cocaine base. Vi ewed
favorably to the verdict, Scott's testinony al one established that
the conspiracy involved 50 grans of cocai ne base. Si npson al so
testified that the anmount of crack cocai ne sold on each of the five
trips he made to Port Arthur was approxi mately an ounce and one-

hal f or approximately 42 grans per trip. After a careful review of



the record, we concl ude that, based upon the testinony of Scott and
Sinpson, a rational jury could find beyond a reasonabl e doubt that
the conspiracy of which Gadi son was a nenber involved at the very

| east 50 grans of cocai ne base.

1. Denial of Appointnent of Investigator--Ferrell.

Prior to trial, Ferrell's counsel filed a notion pursuant to
18 U S. C. 8 3006A(e)(l) for the appointnent of a private
i nvestigator at the governnent's expense. |In this notion, counsel
asserted that Ferrell was unable financially to enploy
investigative services and that an investigation was required
because "the <charges include allegations of offenses which
supposedl y took place i n Decenber, 1990 and January, 1991, and sone
of which may have occurred in Harris County, Texas." The district
court denied Ferrell's notion. Ferrell contends that the district
court erred in denying his request for the appointnment of an
i nvestigator and that he was prejudi ced because wi t nesses who were
to testify on his behalf could not nmake the trip from Houston to
Beaunont .

W review the district court's refusal to appoint an
investigator "'"in light of only the information available to the

trial court at the tine it acted on the notion.'" United States v.

Davis, 582 F.2d 947, 951 (5th Cr. 1978)(quoting United States V.

Theriault, 440 F.2d 713, 715 (5th Gr. 1971)), cert. denied, 441

US 962, 99 S.C. 2408 (1979). To justify the authorization of

investigative services under 8§ 3006A(e)(1), a defendant nust



denonstrate with specificity, the reasons why such services are

required. 1d.

In Davis, we held that a request for investigative services
di d not pass nuster under 8 3006A(e) where the defendant failed to
provi de an expl anation of the relevance of witnesses he wished to
contact, he failed to identify any | eads he wished to follow, and
he did not denonstrate that he had exhausted other investigative
efforts. 582 F.2d at 951-52.

The notion filed by Ferrell's counsel did not show with any
specificity that investigative services at the governnent's expense
were nerited. No indication was nmade that any prospective
W t nesses or other evidence existed in Harris County likely to be
relevant to Ferrell's defense. Moreover, no showi ng was nade t hat
defense counsel had ferreted out information through his own
efforts which was likely to lead to the discovery of relevant
evidence. Wthout such specificity, the district court could not
adequat el y apprai se Ferrell's need for investigative services. The
trial court did not abuse its discretion in denying Ferrell's

nmot i on.

I1l. Prior Conviction--Ferrell.

In Septenber of 1990, Ferrell was convicted in Texas state
court of wunlawful possession of cocaine. In the present case
Ferrell filed a notion in limne at trial seeking to prevent any
reference to this prior conviction at trial. Qutside of the

presence of the jury, the governnent offered Ferrell's prior



convi ction under Fed. R Evid. 404(b) to establish his know edge,
nmotive or intent in the charged offense. The district court ruled
that Ferrell's prior conviction was relevant to the i ssue of intent
under Fed. R Evid. 404(b), and overruled defense counsel's
objection that its probative val ue was outwei ghed by the danger of
unfair prejudice under Fed. R Evid. 403. The court permtted the
governnent to introduce the conviction for the limted purpose of
showi ng Ferrell's state of mnd or intent. Ferrell argues that the
district court erred in admtting his prior conviction for
possessi on of cocaine because it was not relevant to the offense
charged and its prejudicial effect outweighed its probative val ue.

The district court admtted Ferrell's prior conviction under
Rul e 404(b), which provides:

Evi dence of other crinmes, wongs, or acts is not

adm ssi ble to prove the character of a person in order to

show actionin conformty therewmth. It may, however, be

adm ssi ble for other purposes, such as proof of :

i ntent.
Fed. R Evid. 404(b). In considering whether to admt extrinsic
of fense evidence to showintent, a court nmust engage in a two-step
i nquiry:

First, it nmust be determ ned that the extrinsic offense

evidence is relevant to an issue other than the

def endant's character. Second, the evidence nust possess

probative value that is not substantially outwei ghed by

its undue prejudi ce and nust neet the other requirenents

of [Fed. R Evid.] 403.

United States v. Beechum 582 F.2d 898, 911 (5th Gr. 1978)(en

banc), cert. denied, 440 U S 920, 99 S. C. 1244 (1979). The

district court's ruling under Rul es 403 and 404(b) is reviewed for

abuse of discretion. See United States v. Hutchins, 818 F.2d 322,
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328-29 (5th Cir. 1987), cert. denied, 484 U S 1041, 108 S .. 772

(1988) .

We conclude that the district court did not abuse its
discretionin finding Ferrell's prior conviction for possession of
cocaine relevant to his intent in the charged offense and nore
probative than prejudicial. Ferrell put his intent at issue when
he entered his plea of not guilty to the conspiracy charge in the

indictnment. See United States v. Prati, 861 F.2d 82, 86 (5th Cr

1988) ("in a conspiracy case the nere entry of a not guilty plea
raises the issue of intent sufficiently to justify the
adm ssibility of extrinsic offense evidence"). A prior conviction
for possession of cocaine is probative of a defendant's intent when

the charge is conspiracy to distribute. United States v. Vaqguero,

997 F.2d 78, 87 (5th Gr. 1993).

Alternatively, we conclude that any error fromthe adm ssion
of evidence of Ferrell's prior offense was harnless. "In a
harm ess error examnation, '[wle nust view the error, not in
isolation, but in relation to the entire proceedings.'" United

States v. Wllians, 957 F.2d 1238, 1244 (5th Gr. 1992)(quoting

United States v. Brown, 692 F.2d 345, 350 (5th Gr. 1982)). W
must deci de whet her the i nadm ssi bl e evidence actually contri buted
to the jury's verdict; we will reverse a conviction only if the

evi dence had a "substantial inpact” on the verdict. United States

v. El-Zoubi, 993 F.2d 442, 446 (5th Gr. 1993).

We conclude that the adm ssion of Ferrell's prior conviction

had no substantial influence onthe jury's decisionto convict. In



addition to the detailed testinony of the two co-conspirators,
there was a significant anount of strong circunstantial evidence
establishing Ferrell's nenbership in the conspiracy and negating
hi s def ense. Thus, the adm ssion of Ferrell's prior conviction
added little to the governnent's case. No detail ed expl anation of
the facts underlying the prior conviction was nade; the only
mention nmade of the conviction after its introduction by the
governnent was during defense counsel's direct exam nation of
Ferrell. Finally, the district court mnimzed any potential undue
prejudice by instructing the jury that they were not to consider
the conviction in deciding whether Ferrell commtted the charged
of fense, but only for the purposes of establishing intent and

assessing credibility. See, e.qg., United States v. Gordon, 780

F.2d 1165, 1174 (5th G r. 1986)(holding inproper adm ssion of
extrinsic act evidence may be cured by limting instruction). In
light of the record as a whole, we conclude that the jury's verdict
was not substantially influenced by the adm ssion of Ferrell's

prior conviction.

| V. Sentencing.

We next consider the various chall enges nade by t he def endants
to their respective sentences. (Gadison argues that the district
court erroneously considered a prior msdeneanor conviction for
theft by check in determning his crimnal history score. He also
contests the district court's determ nation that he displayed a

| eadership role in the conspiracy. Ferrell argues that the

10



district court erred in determning that he was not entitled to a
reduction in his sentence as a mninmal or mnor participant in the
of f ense.

The factual findings of the district court regarding
sentencing matters are entitled to substantial deference, and we
wll disturb those findings only if they are clearly erroneous.

United States v. Waitlow, 979 F.2d 1008, 1011 (5th Cr. 1992). A

factual finding is clearly erroneous only where it is inplausible
in light of the record read as a whole. | d. W review the
district court's interpretation of the Sentencing Quidelines de

novo. United States v. Madison, 990 F.2d 178, 182 (5th Cr. 1993).

A Cimnal Hi story--Gadi son

Gadi son pleaded guilty in 1990 to the Texas state offense of
theft by check and was sentenced by the Texas state court to pay a
$200.00 fine. Based on this prior conviction, the district court
added one point to Gadison's crimnal history score pursuant to
section 4Al.1(c) of the Sentencing CGuidelines. This boosted
Gadi son's crimnal history category fromcategory | to category |
under section 4Al1.1 of the Cuidelines. Gadi son contends that
pursuant to section 4Al.2(c), his prior conviction for theft by
check should not have been counted in conputing his crimnal
hi story score, because it is simlar to an exenpted offense. W
review the district <court's application of the Sentencing

CGui delines de novo. United States v. More, 997 F.2d 30, 34 (5th

Gir. 1993).

11



M sdeneanor offenses and petty offenses are generally
considered in calculating a defendant's crimnal history score.
US S G 8 4A1.2(c). However, section 4Al.2(c)(1l) provides that
certain enunerated of fenses and "offenses simlar to thent are to
be di sregarded unless "(A) the sentence was a term of probation of
at |east one year or a term of inprisonnment of at least thirty
days, or (B) the prior offense was simlar to an instant offense."
US S G 8§ 4A1.2(c)(1). One of the enunerated offenses is
"[1]nsufficient funds check”. 1d. Because Gadi son received only
a $200.00 fine as a result of his prior conviction for theft by
check, and because theft by check is not simlar to the instant
drug of fense, his prior conviction should not have been included in
his crimnal history if that conviction is simlar to the offense
of "insufficient funds check"”. |d.

In United States v. Hardenman, 933 F. 2d 278 (5th Cr. 1991), we

established a "commobn sense" approach to determ ne when a prior
offense is "simlar" to one of the enunerated exenpted of fenses in
8 4A1.2(c)(1). The Hardeman approach requires the district court
to assess all factors of simlarity, including
a conparison of punishnents inposed for the listed and
unlisted offenses, the perceived seriousness of the
offense as indicated by the level of punishnment, the
elements of the offense, the level of culpability
i nvol ved, and the degree to which the conm ssion of the
offense indicates a likelihood of recurring crimna
conduct .
Har deman, 933 F. 2d at 281. A court enploying the Hardeman factors
should do so cognizant of the fact that the crimnal history

factors are designed to take into account the relative severity of

12



a prior offense as well as the degree to which it indicates the
i kelihood of future crimnal behavior. Id. at 281-82. W are
m ndful that the Hardeman "factors shoul d assist the district court
in determ ning whether it makes good sense to include the offense

in questioninthe defendant's crimnal history score.” 1d. at 281

(enphasis in original). Appl ying the Hardeman factors, we
conclude that the facts involved in Gadison's prior conviction of
the Texas state offense of theft by check constitute a "simlar
of fense[] to" the offense of "insufficient funds check"”, U S S G
8 4A1.2(c)(1), and should not have been considered in calculating
Gadi son's crimnal history score.

The redactors of the uidelines Manual could not have |isted
by title the crines established by statute in the fifty states and
the United States Congress. Instead, they used generic terns such
as "insufficient funds check", without attenpting to define the
"generic" crimes. Texas' nane for the "insufficient funds check"
crinme is apparently "issuance of bad check”. Tex. Penal Code Ann.
8§ 32.41 (Vernon 1989 & Supp. 1993).

Under a conparative punishnment analysis, Gadison's prior
conviction for theft by check is identical to the Texas offense of
i ssuance of a bad check. W base this conclusion upon the facts
underlying Gadison's state offense, including |ack of evidence
submtted by the governnent (see note 3 infra), the class of the
theft by check of fense for which he was convi cted, and the sentence
he received. Qur holding is fact specific; how a Cuidelines

sentence m ght be affected by a theft by check of fense under ot her

13



facts, including the class of conviction and sentence, is not
before us. Texas | aw categorizes the offense of issuance of a bad
check as a Cass C m sdeneanor. Tex. Penal Code Ann. 8§ 32.41(f).
In 1990, when Gadi son was convicted in the Texas state court, the
penalty for a Cass C m sdeneanor was a fine not to exceed $200. 00.
Tex. Penal Code Ann. § 12.23 (Vernon 1974). On the other hand,
classification of theft by check under Texas |law ranges from a
Class 1 felony to a O ass C m sdeneanor dependi ng on the val ue of
the property invol ved. Tex. Penal Code Ann. 8§ 31.03(e) (Vernon
1989 & Supp. 1993). Based on the $200.00 fine i nposed by the Texas
state court, and on the only evidence at his sentencing hearing, we
conclude that Gadison pleaded guilty to a Cass C msdeneanor.?
"The | evel of punishnent inposed for a particul ar of fense serves as
a reasonable proxy for the perceived severity of the crine."
Har deman, 933 F.2d at 282. The fact that Gadi son received nerely
a fine of $200.00 indicates that the State of Texas views the
of fense to which Gadi son pleaded guilty as simlar to issuance of
a bad check

Conparing the elenents of insufficient funds check and the

Texas state offense of theft by check leads us also to the

3 Gadison's presentence report does not provide any of the
facts underlying his prior conviction for theft by check.
However, Gadi son asserted in his witten objections and agai n at
sentencing that he had pleaded guilty to a C ass C m sdeneanor
for theft by check. A docunent attached to Gadison's witten
obj ections indicates that Gadison did in fact plead guilty to a
Cl ass C m sdeneanor. The governnent, which has the burden of
proving the facts supporting an enhancenent of a defendant's
sentence, United States v. Sanders, 942 F.2d 894, 897 (5th Cr
1991), offered no evidence to the contrary.

14



conclusion that the two offenses are sufficiently simlar to
warrant exclusion of Gadison's theft by check conviction from
Gadison's crimnal history score. Under Texas law, a person

conmm

Tex.

ts the offense of "issuance of bad check"

if he issues or passes a check or simlar sight order for
the paynent of noney know ng that the issuer does not
have sufficient funds in or on deposit with the bank or
other drawee for the paynent in full of the check or
order as well as all other checks or orders outstanding
at the time of issuance.

Penal Code Ann. 8 32.41(a). The Texas Penal Code provides

that a person commts theft "if he unlawfully appropriates property

wWth intent to deprive the owner of property."” Tex. Penal Code
Ann. 8 31.03(a). The Texas theft statute also states that
[i]f the actor obtained property or secured performance
of service by issuing or passing a check or simlar sight
order for the paynent of noney, when the issuer did not
have sufficient funds in or on deposit with the bank or
other drawee for the paynent in full of the check or
order as well as all other checks or orders then
outstanding, his intent to deprive the owner of property
under Section 31.03 of this code (Theft) . . . 1iIs
presuned.
Tex. Penal Code Ann. 8§ 31.06(a)(Vernon 1989 & Supp. 1993) (enphasi s
added) .
The principal distinction between the Texas state offense of
theft by check and the Texas state offense of issuance of a bad

check is that theft by check requires the additional

speci

parti

fic bad result--that defendant acquire property of

el ement of a

a

cul ar value fromthe victim Cheney v. State, 755 S. W2d 123,

128 (Tex. Crim App. 1988)(en banc)(quoting Christiansen v. State,

15



575 S.W2d 42, 44 (Tex. Cim App. 1979)). W conclude that such
a distinction does not render the two offenses sufficiently
dissimlar to warrant inclusion of the Cass C m sdeneanor theft by
check offense in Gadison's crimnal history score under section
4A1.2(c) (1).

Har deman directs that we consider "the |level of culpability
involved." 933 F.2d at 281. W regard the Quideline "offense" of
"insufficient funds check"” and the Texas m sdeneanor "theft by
check" as invol ving conparabl e degrees of culpability. Finally, we
conclude that Gadison's conviction for theft by check does not

"indicate[] a likelihood of recurring crimnal conduct," Hardenan,
933 F.2d at 281, especially since to qualify as a Cass C
m sdenmeanor, the theft involved under $20.00. See Tex. Penal Code
Ann. 8§ 31.03(e)(1). "[ T] he seriousness of the offense is one
i ndi cation of whether the offense has any predictive capacity for
future crimnality.” Hardeman, 933 F.2d at 283.

In sum we conclude that the offense of theft by check to
whi ch Gadi son pleaded guilty is "simlar" to the offense which the
Guidelines refer to as "insufficient funds check"” for purposes of
section 4Al.2(c)(1). Therefore, the district court erred by
i ncl udi ng Gadi son's prior theft by check convictionin his crimnal

hi story score under section 4Al.2(c), and we nust remand for

resent enci ng.
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B. Leadershi p Rol e--Gadi son

Gadi son's presentence report ("PSR') concluded that he was a
| eader or organizer of a conspiracy involving five or nore
partici pants and t heref ore recommended t he enhancenent of Gadi son's
base offense level by four levels pursuant to 8 3Bl.1(a) of the
Sentencing GQuidelines. Prior to the sentencing hearing, Gadison's
counsel filed a notion for an evidentiary hearing on his objections
to the PSR, including the recommended four |evel enhancenent.
Gadi son requested the hearing primarily for the purpose of cross-
exam ning an individual who did not testify at trial, but who
provi ded i nformation included in the PSR concerning Gadi son's rol e
in the offense. The district court denied Gadison's notion and
enhanced his base offense | evel as suggested by the PSR

Gadi son contends that there was insufficient evidence to find
either that five individuals were involved in the conspiracy, or
that Gadi son was a | eader or organizer. Gadison also argues that
the district court's failure to provide himwth an evidentiary
heari ng concerning his | eadership role effectively deprived hi mof
his due process rights under the Fifth Anendnent and his right to
confront his accusers under the Sixth Amendnent.

We first address Gadi son's challenge to the sufficiency of the
evidence underlying the district court's factual findings. An
enhancenent under section 3Bl.1(a) nust be supported by a factual
finding that, with respect to the transaction which serves as the
basis for the conviction, "the defendant was an organi zer or | eader

of a crimnal activity that involved five or nore participants or
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was ot herw se extensive." |In neasuring the nunber of participants
inacrimnal enterprise, the sentencing court's focus i s upon "the

nunber of transactional participants, which can be inferentially

cal cul at ed provided that the court does not | ook beyond the of fense

of convictionto enlarge the class of participants.” United States

v. Barbontin, 907 F.2d 1494, 1498 (5th Cr. 1990)(enphasis in

original). However, the "offense" to be considered "is broader

than the offense charged, and includes the 'contours of the

underlying schene itself.'" United States v. Kleinebreil, 966 F. 2d
945, 955 (5th CGr. 1992)(quoting United States v. Mr, 919 F. 2d

940, 945 (5th Cr. 1990)). In other words, "the scope to be
considered . . . enconpasses . . . the underlying activities and
participants that directly brought about the nore limted sphere of

the elenents of the specific charged offense.” United States v.

Mant hei, 913 F. 2d 1130, 1136 (5th G r. 1990).

In the instant case, there was substantial evidence to
establi sh Gadi son as an organi zer or leader in a crimnal activity
involving four other participants, and Gadison hinself may be
counted as a participant for purposes of 8§ 3Bl.1(a). Barbontin,
907 F. 2d at 1498. Tarolynn Scott and WIliamSi npson admtted that
they were participants in the conspiracy. Scott also testified
that Ms. Emma, the owner of the Famly Diner, safeguarded drug
proceeds for Gadison. Clearly, M. Emma can be considered a
"participant” for purposes of section 3Bl.1(a) inasnuch as her
actions "directly brought about . . . the elenents of the specific

charged offense.” Manthei, 913 F.2d at 1136. Her role forned an

18



i nseparable part of the larger distribution schene. Finally, co-
defendant Ferrell may be counted as the fifth participant. W
conclude that the evidence at trial adequately supported the
district court's finding that the conspiracy involved at | east five
persons.

Gadi son al so contends that the evidence was insufficient to
support the district court's determ nation that he was a | eader or
or gani zer. In determ ning whether a defendant was a |eader or
organi zer, the sentencing court should consider

t he exerci se of decision nmaking authority, the nature of

participation in the conmssion of the offense, the

recruitment of acconplices, the clained right to alarger
share of the fruits of the crine, the degree of
participation in planning or organi zing the offense, the
nature and scope of the illegal activity, and the degree
of control and authority exercised over others.

US SG 8 3BlL.1, Application note 3; see United States v.

Rodri guez, 897 F.2d 1324, 1325-26 (5th Cr.), cert. denied, 498

UsS 857, 111 S.C. 158 (1990).

Applying these factors to the present case, we have no
difficulty in concluding that Gadi son orchestrated al nost every
aspect of this conspiracy. There was evidence that Gadi son:

- decided when trips to Port Arthur would take place.

- set the sale price of the crack cocai ne.

- enlisted the assistance of Ferrell, Sinpson and Scott.

- processed the crack cocaine for distribution.

- prepared his own vehicle to transport the crack cocai ne
by secreting the drugs and a firearmtherein.

- contacted Scott to tell her when trips to Port Arthur
woul d take pl ace.
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- often acconpani ed his co-conspirators on junkets to
Port Arthur.

- collected the drug proceeds and paid Scott and Si npson
t heref rom

Because the evidence at trial was anply sufficient to support
the district court's conclusion that Gadi son exerci sed a | eadership
role in a conspiracy involving at least five participants, the
district court did not err in refusing to grant Gadison an

evidentiary sentenci ng hearing.

C. Rel evant Conduct--Ferrel

Ferrell's PSR held him accountable for 291 grans of cocaine
base, the estinmated anount delivered by Tarol ynn Scott when she was
acconpanied by Ferrell and Gadison. The PSR also held Ferrell
responsi ble for the .32 cali ber revol ver confiscated fromScott and
Si npson. However, in calculating Ferrell's offense |evel under
section 1B1. 3 of the Sentencing GQuidelines, the district court held
hi m accountable only for the 36.30 granms of cocaine seized when
Scott and Sinpson were arrested, not the additional cocaine, and
not the revol ver. The district court concluded that the drugs
seized from Scott and Si npson were being delivered in furtherance
of the <conspiracy and that their delivery was reasonably
foreseeabl e by nenbers of the conspiracy, but Ferrell could not
have reasonably foreseen that his co-defendants would be carrying
a firearm

Ferrell argues that the district court erred in determning

that it was reasonably foreseeable for himto know that Scott and
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Sinpson were delivering 36.30 grans of crack cocaine on the date
they were arrested. Ferrell argues that if he could not foresee
that the firearmwould be in the car, he could not have known t hat
the conspiracy involved 36.30 grans of cocai ne base.

Under the version of section 1B1.3 in effect at the tinme of
Ferrell's sentencing, a district court could hold a defendant

accountable for "all acts and om ssions conmtted or aided and
abetted by the defendant, or for which the defendant would be
ot herw se accountable."” U S . S. G § 1B1.3(a)(1)(1991). Conduct for
whi ch a def endant woul d be ot herw se account abl e i ncl udes "conduct
of others in furtherance of the execution of the jointly-undertaken
crim nal activity that was reasonably foreseeable by the
def endant . " US S G 8§ 1B1.3, Application note 1 (1991). The
application notes to the present version of 8§ 1Bl1.3, effective
Novenmber 1, 1992,% stress that "the scope of the crimnal activity
jointly undertaken by the defendant . . . is not necessarily the
sane as the scope of the entire conspiracy, and hence rel evant
conduct 1is not necessarily the sane for every participant.”
US S G 8 1B1.3, Application note 2 (1992).

It is clear from the record that the conduct of Scott and
Sinpson in transporting the 36.30 grans seized by the authorities

was wthin the scope of the jointly-undertaken activity to which

Ferrell agreed and was reasonably foreseeable by him The jointly-

4 W may consider the Novenber, 1992, revisions because the
Sent enci ng Conm ssi on, by anmendi ng section 1B1.3, intended nerely
to clarify the scope of relevant conduct under § 1B1.3. United
States v. Maseratti, 1 F.3d 330, 340 (5th Gr. 1993).
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undertaken activity to which Ferrell agreed was the transportation
of crack cocaine, often in anpunts well over 36.30 granms, from
Houston to Port Arthur for distribution outside the Fam |y D ner
Ferrell's agreenent can be fairly inferred fromhis conduct. The
evidence at trial showed that on nore than one occasion, Ferrel
acconpani ed Tarolynn Scott and WIlliam Sinpson to Port Arthur in
order to sell crack cocai ne.

Furthernore, the evidence reveal ed that Ferrell worked cl osely
w th Gadi son, the | eader of the conspiracy, was present when crack
cocai ne was being processed, and sold crack cocaine outside the
Fam |y Diner. Thus, the record clearly shows that Ferrell was
aware of the extent of drug distribution involved in the
conspiracy. The district court's refusal to hold Ferrel
accountable for the revolver placed in the car by Gadison is not
inconsistent with and does not affect the court's decision with
respect to the amount of crack cocaine for which Ferrell can be
hel d accountabl e. In contrast to the substantial evidence
indicating Ferrell's know edge as to the anobunts distributed in
furtherance of the conspiracy, there was no evidence presented at
trial which indicated that Ferrell was ever aware that a firearm

was used in furtherance of the conspiracy.

D. Mnimal or Mnor Role--Ferrel

Ferrell contends that the district court should have reduced
his offense level under 8§ 3Bl.2 of the Sentencing GCuidelines

because his participation in the conspiracy was mni mal, or at nobst
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mnor. Ferrell's claimis based upon the contention that he was a
"peripheral nmenber" of the conspiracy who | acked conpl ete know edge
or understandi ng of the scope of the conspiracy.

Section 3B1.2 provides that a district court nust reduce a
defendant's offense |l evel by four levels if it determnes that the
defendant is a mninmal participant in the offense for which he was
convicted, U.S.S.G 8§ 3Bl1.2(a), or by two levels if the defendant
was a mnor participant. U S. S.G 83Bl.2(b). A defendant who is
"pl ainly anong the | east cul pable of those involved in the conduct
of a group" is characterized as a "mninmal participant". U S S G
8§ 3B1.2, Application note 1. A defendant should be considered a
"mnor participant” if he is "less culpable than nobst other
participants, but [his] role could not be described as mninmal."
US S G 83B1.2, Application note 3. A downward adj ustnent under
8§ 3B1.2 is generally appropriate only where a defendant was

substantially less culpable than the average participant."'"

United States v. Buenrostro, 868 F.2d 135, 138 (5th G

1989) (enphasis in original)(quoting U S.S. G § 3Bl1.2, Conmentary),
cert. denied, 495 U S. 923, 110 S.Ct. 1957 (1990). A court "need

not accept the defendant's sel f-serving account of his role in [a]
drug organi zation." 1d.

The trial testinony provides anple support for the district
court's determnation that Ferrell did not play a m nimal or m nor
role in the conspiracy for which he was convicted. In fact,
Ferrell was a significant nenber of the conspiracy, and his

culpability was conparable to that of his co-conspirators. The
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evi dence showed that crack cocai ne was processed for distribution
in Ferrell's home, nmaking it a base of operation for the
conspi racy. Ferrell also acconpanied Gadison and other co-
conspirators on several trips to Port Arthur for the purpose of
distributing crack cocaine. Significantly, Ferrell sold crack
cocai ne outside the Famly Diner. Ferrell's own testinony showed
himto be a close aide to Gadison, the | eader of the conspiracy.
Based upon this evidence, the district court's finding that
Ferrell's role was neither mnimal nor mnor was not clearly
erroneous, and Ferrell was not entitled to an adjustnent under 8§

3B1. 2.

V. Concl usion
For the foregoing reasons, we AFFIRM Gadi son's convi ction but
VACATE his sentence and REMAND for resentencing. W AFFI RM

Ferrell's conviction and sent ence.
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