UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4599

GULF STATES UTI LI TIES CO. ,
Petitioner,
VERSUS
FEDERAL ENERGY REGULATORY COWM SSI ON,

Respondent .

Petition for Review of Orders of the
Federal Energy Regul atory Comm ssion

(August 25, 1993)

Bef ore REYNALDO G GARZA, SM TH, and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

Qulf States Uilities Conpany (GSU) challenges the Federa
Energy Regulatory Comm ssion's denial of both its request to
correct, retroactively and prospectively, clained billing errors,
and its application for a waiver of related filing requirenents,
arising fromits contract with Cajun Electric Power Cooperative,
i nvol vi ng GSU s hi gh-voltage el ectricity transm ssi on system owned
in part by Cajun. W REVERSE and REMAND

| .

GSUis a utility conpany servicing custoners in Louisiana and
Texas; and, under a Power Interconnection Agreenent executed in
1978, it provides electricity transm ssion services to Cajun, a

gover nnent -funded rural el ectric cooperative in Louisiana. Because



Cajun's cost of capital is less than GSUs, due to Cajun's
gover nnent - funded status, GSU and Caj un executed Service Schedul e
CTOC in 1980 (the CTOC agreenent), which provided that the two
conpani es woul d establi sh a co-owned | ntegrated Transm ssi on System
(I'TS) conprised of qualified high-voltage transm ssion facilities
(QTFs).! In exchange for its investnent in the ITS, Cajun would
not be billed for its use of the ITS to the extent of that
investnment. In essence, the plan allowed Cajun to invest in the
I TS in lieu of paying a portion of the bill that woul d ot herw se be
payable to GSU

The CTOC agreenent established a rather conplex billing
mechanismwi th regard to the ITS. In order to credit Cajun for its
i nvestment, GSU was to deduct GSU s revenue requi renents associ at ed
wththe ITS fromCajun's nonthly general transm ssion charges, in
the form of "CTOC credits". The CTOC credits were to be
"determ ned on the basis of the nethodol ogy, procedures and data
used as the basis for GSUs transm ssion service rates nost
recently approved or accepted for filing by FERC ...".

Additionally, in the event that Cajun's investnent in the ITS
was not proportionate to its relative use, an equalization charge
woul d be inposed. The equalization charge was to be cal cul ated by
multiplying the anmount of Cajun's investnent deficiency by a
percentage referred to as "Factor APM'. Factor APMis conputed by

dividing GSU s annual revenue requirenent associated with the ITS

. | f GSU provides service to Cajun over its entire system part
is provided over the ITS (owned in part by Cajun), and the rest is
provi ded over GSU s |low voltage facilities.

-2 .



by its total investnent in the ITS. For exanple, if GSU invested

a total of $100 mllion in the ITS, and its annual revenue
requirenents for the I'TS were $20 mi|lion, Factor APMwoul d be 20%
for that year. Accordingly, Cajun's yearly equalization charge

woul d be 20% of the anobunt of its investnent deficiency. Because
the nonthly equalization charges were to be based on esti mates, the
CTQOC agreenent al so provided for annual "true-ups" once the actual
figures becane avail abl e.

In early 1981, GSU submtted the CTOC agreenent for FERC
approval . In response to FERC s request for additiona
information, GSU specified, inter alia, the Factor APMto be used
initially. FERC accepted the agreenent for filing that August, but
advi sed GSU that "any changes in the applicable Equalizing Charge
resulting from the use of a Factor APM different from that
specified in your instant filing, nust be tinely filed ... as a
change in rate schedule in accordance with [regulations]". FERC
did not simlarly direct GSU to file changes to the CTOC credits,
and the CTOC agreenent did not specify how such changes were to be
initiated or inplenmented. Accordingly, until GSU s filing in the
present proceeding, CIOC credits (as a conponent of the stated
rate) were never filed with FERC

The CTOC agreenent billing provisions took effect January 1,
1982, when Cajun acquired two high-voltage transm ssion |ines --
QTFs -- fromGSU. At that tinme, GSU conputed Cajun's CTOC credits

from the data filed with FERC in GSUs npbst recent general



transm ssionrate filing, submtted in 1980. It used the specified
Factor APM (24.4047%, which was al so based on that data.

In July 1982, GSU subm tted new general transm ssion rates for
filing. FERC approved a settlenent in that case in June 1983, with
the new rates nade effective July 1982. See Gulf States Utils.
Co., 25 F.ERC ¢ 61,131 (1983).

GSU again submtted new general transmssion rates in July
1985. I n January 1987, FERC approved a settlenent of that case,
whi ch provided for two new rates -- one effective July 1985, and a
superseding rate effective July 1986. See Gulf States Uils. Co.,
38 F.EER C. 1 61,048 (1987). Cajun intervened in the second (1985)
rate case to protest GSU s designation of the QIFs under the CTOC
agreenent (QIF dispute),? but the 1987 settlenent agreenent
expressly excluded any resolution of that dispute.?

As noted, in neither its 1982 nor its 1985 filing did GSU
separately designate revised CTOC credits or Factors APM However,
upon each filing, it recalculated both, based on the new data
submtted, and billed Cajun accordingly. FERC accepted GSU s
refund conpliance filings for each case in May 1984 and Septenber

1987, respectively.

2 In sum Cajun contended the GSU was not including QI'Fs owned
by Cajun, resulting in inproper (excessive) equalization chargesto
Caj un, and denying it proper access to the |ITS.

3 Because of the QIF di spute, Cajun had stopped payi ng the true-
ups, and GSU had stopped billing Cajun under the CTOC rate
procedures. The settlenent agreenent provided: "This agreenent is
not intended to resolve an existing billing dispute between Cajun
and [ GSUl under the CTOC service schedule .... [T]his Agreenent is
made wi t hout prejudice to Cajun's and [GSU s] rights regardi ng such
dispute and its ultimte resolution".
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In July 1987, Cajun renewed its clains with FERC regardi ng the
QTF di spute, anong others. GSU answered, and filed its own action
with FERC, proposing to cancel the CTOC agreenent. FERC deni ed
GSU s request to cancel, see Cajun Elec. Power Corp., Inc. v. Qulf
States Uils. Co., 41 FFERC ¢ 61,136 (1987), and affirmed the
denial on rehearing, see Qulf States Uils. Co., 42 F.ERC
61, 163 (1988).

Meanwhi l e, GSU allegedly discovered that it had erred all
along in calculating the CTOC credits. |In Novenber 1987, after the

denial of its request to cancel the CTOC agreenent, GSU began

billing Cajun using revised (|l owered) CTOCcredits, resulting in an
annual increase in the billings to Cajun of approximately $4
mllion. Cajun has paid those increased charges. Additionally, as

noted, GSU had never filed, as directed, the changes to Factor APM
fromthe figure initially filed in 1981. Accordingly, on June 20,
1988, GSU submtted for filing retroactive and prospective
revisions to the CTOC credits and Factors APM requesting a waiver
of the Factor APMfiling requirenent for good cause.

In August 1988 (Initial Oder), FERC rejected GSU s proposed
retroactive changes to the CTOC credits, holding that those credits
had been at issue in, and resol ved by, the settlenents of the 1982
and 1985 rate cases in 1983 and 1987, respectively. See Caj un
Elec. Power Corp., Inc. v. @ulf States Uils. Co., 44 F.ERC 1
61, 259, 61,972 (1988) [hereinafter 44 F.ERC at _ ]. I n
addition, it denied GSU s request for a waiver of the Factor APM

filing requirenment. 1d. at 61,970-71. For prospective application



only, FERC accepted GSU s proposed Factor APM based on the 1986
rate, and set that matter for hearing. I1d. Finally, for purposes
of hearing and decision, FERC consolidated GSU s proceeding with
Cajun's involving the QIFs. |d. at 61,972. Wth respect to the
CTOC credits, both GSU and Caj un requested clarification or, in the
al ternative, rehearing.

Pending that rehearing, an ALJ held a hearing on the
consolidated matters, and i ssued a decision in May 1989. See Cajun
Elec. Power Corp., Inc. v. &Gulf States Uils. Co., 47 FFERC 1
63,024 (1989). The ALJ interpreted FERC s Initial Order to address
only pre-July 26, 1985, CTOC credits (the effective date of the
settled 1985 rate case). 1d. at 65,057. Accordingly, he proceeded
to address the post-July 26, 1985, CTOC credit dispute, and held in
GSU s favor on the alleged errors. 1d. at 65,057-58. He stated:
"[With the understanding that [GSU s] calculations have been
sonewhat erroneous in the past, | conclude that the nethodol ogy and
figures conputed by [GSU s wi t ness] now accurately project the CTCC
credits ...". Id.

In April 1992, nearly four years after its Initial Oder, FERC
again rejected the proposed retroactive CTOC credits and Factors
APM and denied the requested waiver of the Factor APM filing
requi renent (Rehearing Order). See Cajun Elec. Power Corp., Inc.
v. Gulf States Uils. Co., 59 FFE R C ¢ 61,041, 61, 137-41, 61, 143
(1992) [hereinafter 59 F.ERC at _ ]. It upheld the ALJ's
determ nation regardi ng the Factor APM based on the 1986 rates, to

be applied prospectively (from August 1988), id. at 61,143, but



reversed his finding with regard to post-July 1985 CTOC credits,
hol di ng that that di spute was not properly before the ALJ in |ight
of FERC s Initial Oder, id. at 61, 138.

Reiterating that the CTOC credits for July 1985 forward had
been settled with the 1985 rate case, FERC ordered GSU to refund
anopunts relating to revised CITOC credits which had been billed
since Novenber 1987 using the allegedly correct nethod (as noted,
approximately $4 mllion annually). Id. at 61,141. Finally, "[t]o
reduce future confusion and uncertainty”, FERCdirected GSU i n each
subsequent gener al transmssion rate filing to delineate
specifically the CTOC credits. Id. at 61,137. GSU tinely filed
its petition for review of the rulings on the CIOC credits and
Factors APM the QTF dispute is not before us.

1.

GSU contends that FERC erred in (1) denying GSU a wai ver of
the Factor APMfiling requirenment; (2) rejecting retroactive (pre-
August 21, 1988) changes to the CTOC credits; and (3) rejecting
CTOC credits for prospective effect (post-August 21, 1988).°

W will reverse a FERC order "only if [its] decision is
arbitrary, capricious, or otherwise not in accordance with |aw'.
Monsanto Co. v. FERC, 963 F.2d 827, 830 (5th Cr. 1992) (internal
quotation omtted). This includes a determ nation of "whether each

of the order's essential elenents is supported by substantial

4 Retroacti ve changes woul d apply to CTOC credits for the period
frominitiation of the CTOC agreenent until August 21, 1988 -- 60
days after GSU s filing of these proceedi ngs, see FPA § 205(d), 16
U S C 8§ 824d(d), and inposition of a one day suspension, see 44
F.EER C at 61,971



evi dence", and whet her FERC "abused or exceeded its authority”. 1In
re Perman Basin Area Rate Cases, 390 U S. 747, 790, 792 (1968);

see also 5 U.S.C. §8 706(2) (governing scope of judicial review of

agency deci sions). "The “ultimate issue in judicial review of
[ FERC s] det erm nati ons' is the requirenent of “reasoned
consideration'". See Borden, Inc. v. FERC, 855 F.2d 254, 258-59

(5th Gr. 1988). Furthernore, "[n]o objection to the order of the
Commi ssion shall be considered by the court unless such objection
shal | have been urged before the Conm ssion in the application for
rehearing unless there is reasonable ground for failure so to do".
16 U.S.C. §8 825] (b); see United Gas Pi pe Line Co. v. FERC, 824 F.2d
417, 433-34 (5th Cr. 1987).
A
For use with the rates that becane effective in 1982, 1985,

and 1986, GSU requested approval of Factors APMdifferent fromthat
approved in 1981. Prior to 1988, as a result of using Factors APM
different fromthat approved in 1981, GSU col |l ected approxi mately
$3.8 million nore than it woul d have using the approved factor. It
has been ordered to refund that anmount to Cajun. GSU contends that
"[without any explanation, [FERC] ignored [ GSU s] show ng of good
cause" for the waiver of the requirenent that Factor APMchanges be
filed as rate changes. Section 205(d) of the Federal Power Act
(FPA), 16 U . S.C. § 824d(d) provides:

Unl ess the Conm ssion otherw se orders, no change

shall be nade by any public utility in any [rates

subject to FERC s jurisdiction] except after sixty

days' notice to the Commssion .... The
Comm ssi on, for good cause shown, may al |l ow changes



to take effect without requiring the sixty days
notice ....

Because the waiver provisions are conmtted to FERC s discretion,
GSU nust show an abuse of that discretion. Hall v. FERC, 691 F.2d
1184, 1191 (5th Cr. 1982), cert. denied, Arkla, Inc. v. Hall, 464
U S. 822 (1983).

In the Initial Oder denying the waiver, FERC expl ained that
(1) GSU s failure to conply with the filing requirenments was not
excused by the ongoing billing dispute with Cajun, because that
di spute involved the QIFs, not Factor APM (2) contractual
provisions that fairly inplied "some waiver of +the notice
requi renents" by Cajun did not contenplate GSU s | engthy delay in
filing the changes; and (3) GSU had been directed to file any
changes to Factor APM See 44 F.ERC at 61,970-71. In its
Rehearing Order, FERC noted GSU s contentions that denial of a
wai ver would produce a wndfall to Cajun, contrary to the
contractually established rates, and that Cajun, in the CTCC
agreenent, inpliedly waived any notice requirenents. See 59
F.EER C. at 61,142. FERC sunmarily concl uded, however, that it did
"not find good cause to grant [GSU s] request for waiver",
explaining only that GSU "failed to abide by the notice
requi renment” of which it had been expressly advised. ld. at
61, 143.

GSU disputes FERC s determ nation, and contends that FERC
whol ly failed to address its good cause argunents; particularly,
that Cajun had notice of increases and, w thout protest, paid the
bills containing those increases. Addi tional ly, GSU enphasi zes
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that the CTOC agreenent provided for the increases and for sone
wai ver of the notice requirenents (which, as noted, was
acknowl edged by FERC), and that FERC already had approved the
general transm ssion rates upon which the Factor APM changes were
directly based.

FERC is vested with discretion in deciding whether to grant
the requested waiver; to find an abuse of that discretion requires
nmost substantial justification. W find it here. GSU has shown
good cause for the waiver, and FERC s summary discussion of the
reasons for its denial does not "set out clearly the ground that
forms the basis for the denial of discretionary relief", Colunbia
Gas Dev. Corp. v. FERC, 651 F.2d 1146, 1160 n.18 (5th Cr. 1981),
such that we can determ ne whether it gave reasoned consi deration
to GSU s assertions of good cause.

A principle purpose of the filing provisions of the FPAis "to
gi ve advance notice of proposed rate changes" to the custoner.
Uni on Texas Prods. Corp. v. FERC, 899 F.2d 432, 433 (5th Gr. 1990)
(reversing the denial of a waiver where, inter alia, the needed
informati on appeared el sewhere in the general transm ssion rate
filings). It does not appear that FERC gave consideration to
whet her that purpose was satisfied here. Not only did Cajun have
actual notice of increases in Factor APM but there appears to be
no di spute that the proposed changes are provided for by the CIOC
agreenent . Therefore, the enphasis by FERC on GSU s delay of

several vyears in filing for a different factor is greatly



anel i or at ed. In short, the filing could not have cone as a
surprise to Cajun

In the final analysis, FERC s principal reason for denying the
wai ver appears to be the fact that GSU failed to nake the required
filings. But, needless to say, if this were the criteria for
denying a filing waiver, waiver wuld never be granted.
Additionally, GSU s failure to follow FERC s express instructions
to file Factor APM changes does not justify the $3.8 mllion
penalty which FERC, in effect, seeks to inpose for the error. 1In
Uni on Texas, our court stated that "the Conmm ssion's punctilious
insistence that the failure to followits directions in the m nor
respect here involved should result in such a disproportionately
heavy penalty [$1.8 nmllion] works a mnifest injustice and
constitutes an abuse of discretion". 899 F.2d at 437. Although,
arguably, the error involved in Union Texas was nore mnor than
GSU s, the forfeiture still is not justified.

Accordingly, we reverse the denial of the waiver. Because
FERC has not passed on the correct Factor APM to be wused in
relation to the 1982 and 1985 rates, we remand for such further
proceedings as it deens appropriate in this regard.

B

GSU clains that it discovered that past bills had overstated
the CTOC credits. As noted, in Novenber 1987, GSU began billing
Cajun using revised (lower) CIOC credits, resulting in Cajun being
charged annual |y approximately $4 mllion nore; and Cajun has paid

those increased billings to date. In June 1988, GSU filed the

- 11 -



corrected credits in this proceeding. At issue are both the pre-
August 21, 1988, billings (retroactive) and those billings
subsequent to then (prospective).
1

Wth respect to GSU s proposed retroactive changes to the CTCC
credits, we also reverse. The dispute appears to involve highly
technical questions regarding the nethod of calculating CTCC
credits; the parties do not explain the details in their briefs.
In its Rehearing Oder, FERC characterized the dispute as
reflecting "substantive questions with respect to the operation of
Service Schedule CTOC', rather than sinple "billing errors”. 59
F.ERC at 61,137. Wth the exception of the ALJ's hearing in
| ate 1988, GSU has not been heard on the nerits of these questions.

As noted, FERC s rejection of the proposed changes rests
solely onits determ nation that the CTOC credits were settled with
the respective general transm ssion rate cases. Initially, FERC
determ ned that the express exclusion of the "existing billing
dispute” in the 1987 settlenent did not refer to the present
di spute. 1d. at 61,138. It then reasoned (1) that Cajun nmay have
reasonabl y expect ed t he net hodol ogy for calculating CTOC credits to
remain the sane in the 1985 filing as in the 1982 filing; (2) that
Cajun may have reasonably anticipated the approximte revenue
i npact of the settlenents, including the CTOC credits; (3) that the
magni tude of the proposed revisions would "conpletely undo[] the
bal ancing of interests" that underlay FERC s approval of the

settlenments as fair and reasonable and in the public's interest;
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and (4) that particular CTOC credits were included in the general
transm ssionrate filings as conponents of the "CTOC Adj ustnent” in
the cost of service used to determne GSU s basic rates to all of
its transm ssion custoners. |d. at 61, 140-41 & n. 74.

GSU contends that the express exclusion in the 1987
settlenent, see supra note 3, did reference the present dispute.
It further contends that the record is devoid of evidence that the
settlenents included any nention of particular CTOC credits or that
they were based on any assunptions about the CTOC credits.
Finally, GSU asserts that the filed rate doctrine nmandates
correction of the alleged errors.®

As an initial matter, we find substantial evidence to support
FERC s conclusion that the present dispute was not expressly
excl uded by the 1987 settlenent. In nmaking its determ nation, FERC
cl osely exam ned the rel evant evidence, including Cajun's protest
to GSU s refund conpliance report in the 1985 rate case, FERC s
letter order rejecting the initial refund conpliance report,
Cajun's conplaint in the QIF dispute, and GSU s answer in that
di sput e. W need not restate FERC s reasoning with respect to
each; it thoroughly considered and di scussed the evidence, and we
find its conclusions reasonable. Perhaps nost persuasive is the
fact that GSU s clained errors were assertedly not even di scovered

until after execution of the settlenent in 1986, approved by FERC

5 FERC contends that because GSU failed to specify the filed
rate doctrine as a basis for its position on rehearing, it is
jurisdictionally barred fromraising it here. W need not address
this contention, because we do not rely on that doctrine as a basis
for our hol ding.
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in January 1987. (As noted, GSU did not begin billing with the
revised CTOC credits until Novenber 1987.)

That the present dispute was not expressly excluded by the
1987 settl enment, however, does not resol ve whether the CTOC credits
were settled (fixed) by either the 1983 or 1987 settlenents. In
its Rehearing Order, FERC acknow edged that "[GSU has never been
required by the terns of Service Schedul e CTOC or by the Comm ssion
to explicitly file the CTOC credits", 59 F.E R C at 61,136, and
that "until the filing in this proceeding CTOC credits have never
been explicitly filed with the Comm ssion as a nuneri cal conponent
of the stated rate", id. at 61, 135. It would seem unlikely,
therefore, that either settlenment would include reference, either
express or inplied, to the CTOC credits in issue.

FERC s first three reasons for holding that the CTOC credits
were included in the settlenents constitute nere specul ation.
First, FERC s conclusion that "it is not unreasonable to concl ude"
that the CTOC credits would be cal culated under the 1985 rates
using the sanme nethod that was used to cal culate them under the
1982 rates, 59 F.E.R C. at 61, 140, does not address whether Cajun
actually made or relied upon any such conclusion during the
settl enment negoti ati ons. Moreover, this logic nerely bootstraps
onto an assunption that changes based on the 1982 rates should be
rejected. Second, FERC s determi nation that "it is reasonable to
assune" that Cajun, in entering into the settlenents, "antici pated
t he approxi mate revenue i npact, after netting of the CTOC credits",

id., simlarly constitutes speculation in the absence of evidence
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that any such anticipation occurred or was relied upon. Finally,
the bare statenent that the nagnitude of the proposed changes
renders them inconsistent wth FERC s acceptance of the
settlenents, id. at 61,141, is unsupported by any evidence that
assunptions regarding the anobunt of the CTOC credits sonehow
underlay the settlenents, and is nost questionable in |ight of
FERC s own explanation that CTOC credits can be determ ned only
after the general transm ssion rates are fixed (settled).® W find
no evi dence, and FERC points to none, that any of these assunptions
were actually nmade or relied upon.

The only concrete basis for FERC s determ nation that the CTOC
credits were settled with the rate cases is its conclusion that
they were included in the settled rates as conponents of the CTCC
Adj ustnent, which conprises part of GSU s general transm ssion

rates. Inits Initial Oder, FERC noted that although GSU was not

6 In its Rehearing Oder, FERC explained the CTOC credit
cal cul ation process as foll ows:

[ E] ach time a change in the basic transm ssion rate
is accepted or approved, under Service Schedule
CTOC an associated CTOC credit should be derived
based upon the cost assunptions used to devel op the
basic transm ssion rate. |f [GSU s] proposed basic
transm ssion rate is contested and subsequently
nmodi fied (for exanple, pursuant to a settlenent
agreenent), under Service Schedule CTOC the CTCC
credit should |likew se be nodified. Although .
CTOC credits are a stated anount on each nonth's
transm ssion bill sent to Cajun, until the filing
in this proceeding CITOC credits have never been
explicitly filed with the Conm ssion as a nuneri cal
conponent of the stated rate.

59 F.E R C at 61,135 (enphasis added). Thus, no CTOC credit can
be determ ned until after the general transm ssion rates are fixed.
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required tofile the CTOC credits, the data it submtted i n support
of its proposed general transm ssion rates incorporated "a Cajun
rate reflecting only |ow voltage facilities" (i.e., the genera

transm ssion rate less the CTOC credits). 44 F.E R C at 61,972.

In its Rehearing Order, FERC explained that "[p]articular CTOC
credits were incorporated within the cost of service associated
with the proposed [general transm ssion] rates”, in that "the CTCC
credits are a conponent of a "CIOC Adjustment' in the cost of
service used to determne [GSU s] basic rates to all of its
transm ssion custoners”. 59 F.ER C at 61,140 & n.74 (enphasis
added) .

GSU asserts that only the fornmula for determning the CTOC
Adjustnent is stated. FERC explained that the CTOC Adjustnent is
"the difference between Cajun's CTOC <credits and Cajun's
equal i zati on paynents" -- in other words, the net credit given
Cajun for its ITS investnent. ld. at 61,140 n. 74. GSU asserts
that application of this formula in turn necessarily requires
calculation of actual CTOC credits (which, as noted, can be
determ ned only after the general transm ssion rates are fi xed) and
actual equalization charges (which, as noted, are determ ned only
after each year-end true-up). Thus, GSU argues, the CTCC
Adjustnent is by definition an estimate, in that both the CTOC
credits and the equal i zation charges are determ ned t hrough formul a
rates.

FERC does not respond to this contention, nor does it cite any

record support in its brief. The Rehearing Order cited only the
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testinony of GSU witness Janes E. Striedel, see 59 F.E R C at
61, 140 n. 74, which establishes only the fornula described above.
At the Decenber 1988 hearing before the ALJ, Striedel was asked,
"How are the CTOC credits reflected in ... the cost of service of
GSU s ... custoners?" He explained the fornmula and replied, "That
net credit or what is called the CTOC adjustnent is allocated as a
part of the cost of service to all custoners ..."

In his prepared testinony submtted to FERC, Striedel again
was asked: "How does [GSU reflect the CTOC credits and
equal i zati on charge paynents in determning the rates to its other
custoners?" He replied: "The net credit received by Cajun is a
transm ssion service cost and is included in [GSU s] cost of
service studies and allocated to all jurisdictions which utilize
the integrated transm ssion system This net credit given to Cajun
is called the CTOC Adjustnent in [GSU s] cost of service." He also
explained that, in addition to renoving GSU s revenue requirenents
for the ITS, the CTOC credits "should further act to renove the
CTOC Adjustnent” from Cajun's bills. As GSU points out, the
testi nony nmakes no reference to what was actually filed with FERC
or included in the settlenent agreenents. Furthernore, no specific
CTOC credits nor any net hodol ogy for determ ning themis nenti oned.

FERC failed to support wth substantial evidence its
determ nation that the CTOC credits in issue were included in any
way in the respective settlenments. Accordingly, we reverse. On
remand, GSU nust be accorded a determ nation on the nerits of the

"substantive questions with respect to Service Schedule CTCC
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presented by its allegations that the CTOC credits were cal cul ated
erroneously prior to Novenber 1987. The result of that
determ nation should then be applied retroactively to January 1,
1982, when the CTOC agreenent first took effect.

2.

Qur reasons for reversal with respect to retroactive changes
to the CTOC credits apply with equal force to prospective (post-
August 21, 1988) changes, but additional factors weigh heavily in
favor of GSU on this issue. Forenpst is FERC s nearly four-year
delay in resolving this dispute, which would have cost GSU
approximately $16 mllion.” Al though FERC s instruction to GSUto
file CTOCcredit changes with its general transm ssionrate filings
w il avoid future disputes, that instruction was not in place in
1988. Moreover, the errors GSU seeks to correct allegedly are
i ndependent of the "nethodol ogy, procedures and data" used as the
basis for the rates on file, such that a new general transm ssion
rate filing woul d be unnecessary to correct them

Previously, GSU had not been obligated to file CIOC credits
either under the CTOC agreenent or by FERC Subst ant i al
di sagreenent was ongoing with respect to related aspects of the
agreenent; specifically, the QIF dispute. Finally, the ALJ had
handed down a favorable ruling on the nerits of the billing dispute

in 1989. Under these circunstances, GSU had no reason to

! As noted, the anobunt in controversy with respect to the
alleged billing errors for CTOC credits is approximately $4 nmil1lion
annually. As also noted, since Novenber 1987, Cajun has paid the
revised CTOC credits.
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anticipate that a new filing of its general transm ssion rates
woul d be required in order to resolve the present dispute. For
t hese reasons, we reverse FERC s refusal to consider the changes
prospectively.
L1l

In sum we hold that FERC reversibly erred in denying GSU a
wai ver of the filing requirenent wth respect to the pre-1988
Factor APM changes, and in refusing to consider GSU s requested
changes, both retroactive and prospective, to the CIOC credits.
The correctness of the proposed CTOC credit changes under the
contract and of the proposed Factors APMin relation to the 1982
and 1985 filed rates are issues to be resolved on renmand.

For the foregoing reasons, FERC s orders are REVERSED, and the
case is REMANDED for further proceedings consistent with this
opi ni on.

REVERSED and REMANDED.



