IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4602

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

GARY JEFFERSON BYRD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Louisiana

(August 7/, 1992)

Before JOLLY, JONES and WENER, G rcuit Judges.

BY THE COURT:

In our Order of June 22, 1992, we treated the notion filed by
Def endant - Appel | ant Gary Jefferson Byrd as a notion for expedited
appeal, under Federal Rule of Appellate Procedure 9(a) and Loc.
Rule 9.1, froman order of the district court that (1) reversed t he
magi strate judge's order of pre-trial release of Dr. Byrd on

conditions specified therein, and (2) commtted Dr. Byrd to



detention pending trial. In so doing we stated that "[w]ritten
reasons for the orders herei nabove granted shall follow as soon as
practicable.” W offer those reasons now.
I
FACTS AND PROCEEDI NGS

Def endant - Appel | ant Gary Jefferson Byrd, MD., a psychiatri st
residing in Opel ousas, Louisiana, was indicted by a federal grand
jury on April 16, 1992, for violating 18 U S.C. § 2252(a)(2). The
i ndi ctment charged that Dr. Byrd know ngly received through the
mai | a vi deo tape contai ni ng depi ctions of persons under the age of
18 "engaged in a sexually explicit conduct."”

Interestingly, the offense charged in the indictnent, i.e.
receiving a proscribed video tape through the mail, is alleged to
have occurred on July 29, 1987, just three nonths shy of five years
prior to the indictnent. There is no indication that during those
years the federal prosecutors did anything to nove the case to
indictment and trial. There are indications in various exhibits,
however, that during at |east part of that hiatus Dr. Byrd (whose
license to practice nedicine in Louisiana was revoked after the
1987 incident) was pursued in state civil and crimnal court
proceedi ngs on clains and charges involving the nolestation of
young boys. There is no information to suggest that, at any tine
during those years, Dr. Byrd was ever in detention. To the
contrary, it appears that, although Dr. Byrd |ost considerable
assets and earning power as a result of his legal problens, he

continued to remain unincarcerated in Opel ousas, wor ki ng



professionally with law firnms in that vicinity. It also appears
that all state crimnal charges relating to i ndecent behavior with
or sexual nolestation of young nales were ultimately di sm ssed.

It is against that backdrop that, for reasons not apparent
fromthe limted record before this court, the office of the United
States Attorney for the Western District of Louisiana renewed its
interest in Dr. Byrd's case, resulting in his indictnent on Apri
16, 1992. An arraignnent followed on May 6, 1992, at which the
gover nnent asked for a detention hearing under 18 U.S. C. 8§ 3142(f).
That hearing was held at 9:00 a.m on May 8, 1992, at Lafayette,
Loui si ana. The governnment urged that Dr. Byrd be detai ned pursuant
to 8 3142 as a danger to the community, but put on no evidence of
communi ty danger. The defense, however, adduced testinony of
numer ous experts and lay witnesses that tended to negate both the
risk of flight and danger to the community. The governnent
stipulated to no risk of flight.

Fol | owi ng conpl etion of that 8 3142(f) hearing, the magi strate
judge denied detention and ordered Dr. Byrd released on a
$100, 000. 00 unsecured recogni zance bond, subject to nunerous
conditions of rel ease consistent with 8 3142(c), including but not
limted to travel restriction, periodic reporting to the probation
of fi cer, no weapons possessi on, nedi cal or psychiatric treatnent as
ordered by the court, surrender of passport, obtaining no passport,
and "refrain[ing] from any and all social or physical contact
what soever with any mnor child absent the supervision of the

mnor's | egal custodian."



That afternoon the governnment appeal ed the magi strate judge's
order to the district court, pursuant to 28 U S.C. 8 646(b)(1)(a).
The governnent asserted that when the search warrant for the
subj ect video tape was executed in July of 1987 there were "two
young children in the house, both of whomstated that they had been
sexually nolested by the defendant. . ."; "[p]addles and
phot ographs of nude <children were also discovered in the
house. . . . In 1987, state charges for nolestation of juveniles
was [sic] filed. During the tinme when those charges were pendi ng,
the defendant. . . continued to regularly nolest two children.”
The governnent al so asserted that during the detention hearing a
psychiatrist testified that a person who nolests children not
wthin his imediate famly, but rather fromthe community, is a
substantial danger to the comunity."

A copy of the governnment's Friday filing was served on Dr.
Byrd' s then-counsel around m dday the follow ng Mnday, My 11,
1992. Late that afternoon Byrd's then-counsel filed a response,
poi nting out that the governnent's all eged evi dence of paddl es and
phot ographs of nude children are "in no way connected" to the
federal charge against Dr. Byrd and do not violate any state or
federal law, that there was no evidence of continued child
nmol estation against Dr. Byrd but, to the contrary, that there was
testinony of witnesses in subsequent instances that no nol estation
occurred; that there was a recanting of prior testinony of
nmol estation; that there was testinony by a highly credential ed

physician that Dr. Byrd is not a pedophile; that Dr. Byrd had never



been detained on state charges; and that the pre-trial service
of ficer assigned to the case had recommended rel ease of Dr. Byrd on
the conditions set forth in her report. The filing by Dr. Byrd's
t hen-counsel pointed out that as a nmatter of |aw the federal crine
for which Dr. Byrd had been indicted neets none of the criteria
that create presunptions favoring detention under § 3142.

At the hearing on Wdnesday, May 13th, the district court
listened to audio tapes of the May 8th hearing before the
magi strate judge, heard sone |live testinony, and then, at the cl ose
of the hearing, took physical delivery of nunmerous boxes containi ng
vol unmes of docunents and records seized fromDr. Byrd's residence
during execution of the search warrant in July of 1987. Counsel
for Dr. Byrd had not been inforned that such evidence would be
i ntroduced, and was afforded no opportunity to review it. Those
records had not been presented to the nagi strate judge. They were,
however, delivered under seal to the district court, renoved to
chanbers, and reviewed selectively, in canera, for several hours,
after which the district court concluded that Dr. Byrd should be
det ai ned pending trial as a "danger to the nost vul nerabl e segnent
of the population, small children.™

Concl udi ng that "there are no conditions of rel ease that woul d
adequately protect this segnent of the community that is in nobst
need of protection,” the district court found, under 28 U S. C
8§ 636(B)(1)(a) that the ruling of the magi strate judge was "clearly

erroneous as a matter of |aw Based on sel ected portions of the

evi dence recei ved at the concl usion of the hearing on May 13, 1992,



when t he def ense had no opportunity to viewit nmuch | ess controvert
it, the district court reversed the magi strate judge | argely on the
strength of that "uncontroverted evidence" and ordered Dr. Byrd
det ai ned pending trial.
I
ANALYSI S

The Bail Reform Act of 1984! sets out the procedure for pre-

trial release and pre-trial detention. The First Circuit, in

United States v. Ploof, 851 F.2d 7 (1st Cr. 1988), discussed how

the Bail Reform Act is inplenented:

The Bail ReformAct directs the judicial officer to
order pre-trial release on personal recogni zance or upon
t he execution of an unsecured appearance bond "unl ess t he
judicial officer determ nes that such release will not
reasonably assure the appearance of the person as
required or will endanger the safety of any other person

or the conmmunity." 18 U S.C. § 3142(hb). If the
preceding terns will not reasonably assure appearance or
w Il endanger safety, then the judicial officer is

directed to consider a nunber of conditions to be
attached to a release order. 18 U S.C. § 3142(c). Only
"[i]f, after a hearing pursuant to [§& 3142(f)], the
judicial officer finds that no condition or conbination
of conditions will reasonably assure the appearance of
the person as required and the safety of any ot her person
and the community,"” shall the judicial officer order
detention. § 3142(e). Section 3142(f), which is central

to the present appeal, in turn specifies certain
conditions under which a detention hearing shall be
hel d. . ..

Section 3142(f) provides in material part as
fol | ows:

(f) Detention hearing. The judicial officers
shall hold a hearing to determ ne whet her any
condition or conbination of conditions set
forth in subsection (c) of this section wll
reasonabl y assure the appearance of the person

! 18 U.S.C. 88 3141 et seq.
6



as required and the safety of any ot her person
and the community -

(1) upon notion of the attorney for the
Governnent, in a case that involves -

(A) a crine of violence;

(B) an offense for which the maxi num sent ence
is life inprisonnent or death;

(© an offense for which a nmaxi num term of
i npri sonnment of ten years or nore is
prescribed in the Controlled Substances Act
(21 U S.C 801 et seq.), the Controlled
Subst ances Inport and Expert Act (21 U S C
951 et seq.), or [the Maritinme Drug
Enforcenent Act (46 U S.C  App. 1901 et
seq.)]; or

(D) any felony if the person has been
convicted of two or nore of fenses described in
subpar agraphs (A through (O of this
paragraph, or two or nore State or |ocal
offenses that would have been defenses
descri bed in subparagraphs (A) through (C of
this paragraph if a circunstance giving rise
to Federal jurisdiction had existed, or a
conbi nati on of such offenses; or

(2) Upon notion of the attorney for the
Governnment or upon the judicial officer's own
nmotion, in a case that involves -

(A) a serious risk that the person wll flee;
r

o]
(B) a serious risk that the person wll
obstruct or attenpt to obstruct justice, or
threaten, injure, or intimdate, or attenpt to
threaten, inure, or intimdate, a prospective
W t ness or juror.

In other words, 8 3142(f) does not authorize a detention
heari ng whenever the governnent thinks detention woul d be
desirable, but rather limts such hearings to the [siX
circunstances listedin (f)(1) (A, (f)(1)(B), (f)(1) (0O,
() (DD, (f)(2)(A and (f)(2)(b)].

Id. at 9-10.

A hearing can be held only if one of the six circunstances
listed in (f)(1) and (2) is present; detention can be ordered only
after a hearing is held pursuant to 8§ 3142(f). Detention can be
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ordered, therefore, only "in a case that involves" one of the six
circunstances listed in (f), and in which the judicial officer
finds, after a hearing, that no condition or conbination of
conditions will reasonably assure the appearance of the person as
requi red and the safety of any ot her person and the community. The
First and the Third Circuits have both interpreted the Act tolimt
detention to cases that involve one of the six circunstances |isted

in (f). See Ploof, 851 F.2d at 11; United States v. Hinmer, 797

F.2d 156, 160 (3rd Cir. 1986). Both G rcuits held that a person's
threat to the safety of any other person or the conmunity, in the
absence of one of the six specified circunstances, could not
justify detention under the Act. There can be no doubt that this
Act clearly favors nondetention. It is not surprising that
detention can be ordered only after a hearing; due process requires
as nmuch. What may be surprising is the conclusion that even after

a hearing, detention can be ordered only in certain designated and

limted circunstances, irrespective of whether the defendant's
release may |jeopardize public safety. Neverthel ess, we find
ourselves in agreenent with the First and Third Crcuits: a

defendant's threat to the safety of other persons or to the
comunity, standing alone, will not justify pre-trial detention.
In the case before us, the governnent requested a detention
hearing and urged that Dr. Byrd be detained on the grounds that he
was a danger to the community. The governnent has not shown,
however, that any one of the six |isted circunstances that warrants

pre-trial detention is present in this case.



Assuming that the governnent has shown that there is no
conbi nation of release conditions that wll reasonably assure the
safety of other persons and the community, Dr. Byrd coul d have been
detained only if the governnent had al so established that the case
agai nst himinvolves a crine of violence. Dr. Byrdis charged with
receiving a videotape in the mail, a tape which depicts mnors
engaged in sexually explicit activity. The crinme thus charged is
obvi ously passive and is not in and of itself a crinme of violence.
Neverthel ess, by denonstrating child nolestation--an act of
vi ol ence--by Dr. Byrd, and that such specific act or acts are
reasonably connected to the specific offense with which he is
charged, the governnent could have established that Dr. Byrd's is
"a case that involves a crine of violence.”" 1In other words, it is

not necessary that the charged offense be a crine of violence; only

that the case involve a crine of violence or any one or nore of the

8§ 3142(f) factors. But the proof of a nexus between the non-
violent offense charged and one or nore of the six 8§ 3142(f)
factors is crucial.

On the record before us the governnent has failed to prove
that the case against Dr. Byrd involves a crine of violence. That
Dr. Byrd nmay have nol ested m nors not connected with the specific
of fense now against him or that young boys and pornography in
addition to the subject videotape were present at Dr. Byrd's
prem ses when the warrant for the nmail ed tape was executed, or that
expert wtness testinony supports that he wll Ilikely nolest

children once released, do not satisfy the nexus or involvenent



requirenent of this Act for detaining a defendant before his
convi ction.

There is no doubt that the Act places a risk on society: a
defendant who clearly nay pose a danger to society cannot be
det ai ned on that basis alone. |In such instances, the Act requires
that society's interest be safeguarded only by a set of conditions
i nposed on his rel ease.

| f the defendant breaches a termof his rel ease, however, the
governnent my initiate a proceeding to revoke his release.
8§ 3148. Therefore, notw thstandi ng our hol ding today, we caution
Dr. Byrd and remi nd the governnent, the magistrate judge, and the
district court that the provisions of 18 U S C. 8§ 3142 do not
contenplate finality or res judicata on the issue of pre-trial
detention. The magistrate judge or the district court "may at any
time amend the order to inpose additional or different conditions
of release" as provided in 8 3142(c)(3). Mreover, "[t]he hearing
may be reopened ... at any tine before trial, if the judicial
officer finds that information exists that was not known to the
movant at the tine of the hearing and that has a material bearing
on the issue whether there are conditions of release that wll
reasonably assure ... the safety of any person and the comunity"
as provided in the last sentence of subsection (f). Such a
reopener would be proper in this case only if the information
i nplicated one of the six circunstances listed in § 3142(f).

CONCLUSI ON

Under the schene of the Bail Reform Act, pre-trial detention
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requi res a detention hearing. A detention hearing can only be held
in a case that involves a crine or circunstance set out in
8§ 3142(f) of the Act. On the record before us, Dr. Byrd' s case
i nvol ves none of these crinmes or circunstances. Therefore, as the
fact that Dr. Byrd may pose a threat to the community is not,
standi ng al one, a sufficient basis to detain hi mbefore conviction,
his detention is not authorized by the Act.

The district court's order of My 13, 1992, is therefore
VACATED, and the nmagistrate judge's order of My 8, 1992, is
REI NSTATED.
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