IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-4796

USX CORP., ET AL.,
Pl ai ntiffs-Appellees,

ver sus

H H CHAMPLIN, ET AL.,
Def endant s- Appel | ant s.
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GLADSTONE DEVELOPMENT CORP.
Pl ai ntiff-Appellant,

ver sus
USX FI NANCI AL CORP., A Division

of USX CORP.,
Def endant - Appel | ee.

Appeals fromthe United States District Court
for the Western District of Louisiana

(May 31, 1993)
Bef ore W SDOM * GARWOOD, and HI GAd NBOTHAM Circuit Judges.
H G3 NBOTHAM Circuit Judge:

Thi s appeal cones fromthe trial of two cases consolidated for
trial. The first case was a suit for declaratory judgnment by USX
Corporation against HH Chanplin and the FDIC to declare
Champlin's renedy as the hol der of a second nortgage extingui shed

when USX foreclosed its first nortgage w thout giving Chanplin

"‘Because of illness, Judge John M nor Wsdom was not present
at the oral argunent of this case; however, having had avail abl e
the tape of oral argunent, he participated in this decision.



noti ce. Chanplin had not requested notice under a Louisiana
statutory procedure nor contracted for notice in subordinating his
nortgage to the first position of USX. The second is a suit by
d adstone Devel opnent Corporation against USX for specific
performance of a contract for the sale of the property USX acquired
in the foreclosure sale. The district court ruled that the
forecl osure sal e was constitutionally deficient, did not extinguish
the nortgages, and ordered a resale by private auction. The court
denied 3 adstone's claimfor specific performance. W affirm
| .

In 1985, H H Chanplin obtained a nortgage on the Tiffany
Pl aza Shopping Center |ocated in Vermlion Parish, Louisiana, to
secure a debt of $959, 712.85. Chanplin | ater assigned the debt due
himto Republic Bank in Cklahoma City to secure his debt to the
Bank.! I n Decenber 1986, Paranount |nvestnent Properties, Ltd.
pur chased t he Shopping Center and refinanced its debt. As part of
t he refinancing transacti on, USX and Landmar k Savi ngs Bank acquired
a $3.8 mllion nortgage on the Shopping Center, and for a fee of
$50, 000 Champlin agreed to subordinate his nortgage to the USX
nort gage. The subordination agreenent did not require USX to
notify Chanplin or the Republic Bank in the event of foreclosure.

Paramount did not neet its obligations under the refinancing
arrangenent, and in |late 1988 USX started forecl osure proceedi ngs
in Louisiana state court. A foreclosure sale was held on February

22, 1989. USX gave no notice to Chanplin or the FDI C of the

IThe FDI C obtai ned the note when the bank failed in 1987.
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forecl osure proceeding or the sale. The parties agree that the
forecl osure conplied wth Louisiana |aw, because no notice was
required in the absence of a request for notice of seizure, a
request no one nade. See La. R S. 13:3886.2

At the tinme of the foreclosure sale, the bal ance due on the
Chanplin nortgage was  $1, 331, 308. The FDIC had the Shopping
Center appraised in Septenber 1988, six nonths before the sale, at
$2, 250, 000. The Shopping Center was appraised for $3,500,000 in
the foreclosure proceeding, and the balance owed on the USX
nortgage at that tine was $4, 031, 936. USX successfully bid with a
credit against the USX note and nortgage of $2,450, 000, 70%of the
apprai sed val ue.

Follow ng the foreclosure sale, USX contracted to sell the
Shopping Center to 3 adstone. The contract provided for a purchase
price of $3,500,000, $525,000 in cash, with $50,000 in earnest
noney. USX financed the bal ance of $2,975, 000. The agreenent
provided for closing on June 20, 1990 unless the parties agreed

ot herw se.

2la. R S. 13:3886 provides:

A.  Any person desiring to be notified of the seizure of
specific i movabl e property or of a fixture |ocated upon
specific i nmovable property shall file a request for notice
of seizure in the nortgage records of the parish where the

i movabl e property is |ocated. The request for notice of

sei zure shall state the | egal description of the i movable
property, the owner of the property, and the nane and
address of the person desiring notice of seizure. The
person requesting notice of seizure shall pay the sumof ten
dollars to the sheriff.



As required by the contract, d adstone furnished USX with a
commtnent of title insurance. As a prerequisite for insurance,
the commtnent required the cancellation of record of the Chanplin
nortgage and a release fromChanplin. USX attenpted to secure the
requi red wai ver fromM. Chanplin and the FDIC and ultimately filed
this suit for a declaratory judgnent to resolve the 1issues
attending the failure to give notice.

The initial closing date was extended nunerous tines unti
July 20, 1991. The parties did not agree to any further
ext ensi ons. On July 15, 1991, dadstone notified USX that it
w shed to close the transaction and proposed that should USX be
unabl e to cancel the Chanplin nortgage before closing, d adstone
woul d accept a bond or simlar indemification to give USX
additional tinme to do so. On July 16, 1991, USX advi sed d adst one
that the Chanplin matter had not been resolved and woul d not be
resol ved before the July 20th closing date. USX stated that it had
no obligation to clear the Chanplin nortgage and that under the
contract, dadstone had the choice of either purchasing the
Shoppi ng Center subject to the Chanplin nortgage or termnating the
agreenent. d adstone continued to insist that USX had a duty to
satisfy the nortgage and refused to take title. USX therefore
concluded that the agreenent was termnated and returned
G adstone's $50, 000 deposit. @ adstone's suit against USX for
speci fic performance foll owed.

In the ~consolidated trial, the district court held:

(1) Chanplin and FDIC s Fourteenth Amendnent due process right to



notice was violated, (2) Chanplin and FDI C were not i njured because
there was no equity in the property above the first nortgage, (3)
both the USX nortgage and the Chanplin nortgage survived the sal e,
and (4) the property should be resold at private auction at which
USX, Chanplin, and others could bid.

The court also refused to order specific performance of the
USX- d adst one contract, finding that under the agreenent USX had no
duty to cure the title objection, that d adstone could have
purchased the property or termnated the agreenent, and that
d adstone's failure to close term nated the agreenent. Chanplin
FDI C, and d adst one appeal ed.

.

We first consider dadstone's claimfor specific performance
of its contract with USX. W nust interpret section 2.1 of the
USX- G adst one contract:

Title. Buyer at its sole expense shall, on or before May 5,

1990, furnish to Seller a commtnent from Title Insurer to

issue an ALTA Omer's Policy of Title Insurance (the

"Commtnent") and an ALTA survey relating to the Land. Buyer

shall have fifteen days after its actual receipt of the

Comm tnment to exam ne sane and to notify Seller in witing of

its objections to title due to the existence of any nateri al

itens not described in Exhibit B hereto which are

obj ectionable to Buyer. Failure of Buyer to notify Seller in
writing of any such objections within such tine period shal

be concl usively deened to be approved by Buyer of all itens.
| f Buyer tinely notifies Seller of any such objections, Seller
shall have the right to cure or renove sane to the

satisfaction of the Title Insurer to enable the Title Insurer
to insure at the closing good and marketable title in Buyer or
its assigns to the Land subject only to easenents not
affecting the use of the Property as a shopping center, and
subject to the purchase nopney nortgage described herein.
Not wi t hst andi ng t he foregoi ng, Buyer nay not object to any of
the itens described in Exhibit B hereto after the Inspection
Dat e. If Seller does cure or renove all such objections
within fifteen days, Buyer shall be obligated to proceed with
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cl osi ng. If Seller does not cure or renpve all such
obj ections, Buyer shall have the right to either proceed with
t he cl osi ng subject to such uncured objections or to term nate
this Agreenent. Seller shall not be obligated to cure or
renove any title objections.

(enphasi s added). Under Louisiana |law whether a contract 1is
anbi guous is a question of law as is the interpretation of an

unanbi guous contract. Spohrer v. Spohrer, 610 So.2d 849, 853 (La.

Ct. App. 1992); Bellina v. Gaybar, 532 So.2d 847, 850 (La. C

App. 1988). Therefore our reviewis de novo.

d adstone first contends that because the purchase agreenent
does not define "objectionto title" its nmeaning should be inplied
fromcustom See La. Civ. Code Art. 2054.° The argunent conti nues
that, generally, Louisiana |law provides that a prior nortgage is
not atitle defect in breach of the warranty of nerchantable title
where the purchase price exceeds the anmpunt of the nortgage.

Jaenke v. Taylor, 106 So. 711 (La. 1925); Tolar v. Pacific

International Petroleum Inc., 465 So. 2d 925, 928 (La. C. App

1985). The immediate flaw in this argunent urging the court to
draw upon custom is that the parties anticipated this event in
their contract and there are no relevant provisions that custom
need furnish. Moreover, even if we were to resort to custom the

customurged by 3 adstone has little rel evance here; section 3.2(0

SArt. 2054. No provision of the parties for a particular
situation

When the parties made no provision for a particular
situation, it nust be assuned that they intended to bind
thensel ves not only to the express provisions of the contract,
but also to whatever the |law, equity, or usage regards as inplied
in a contract of that kind or necessary for the contract to
achieve its purpose.



of the contract waives all warranties, including the warranty of
merchantability.

d adstone al so argues that we should look to the parties'
course of performance to interpret "objection to title." See La.
Civ. Code Art. 2053.% USX agreed to extend the closing deadline
and filed for a declaratory judgnent to resolve the problemwth
the Chanplin nortgage. d adstone argues these actions support its
reading that USX was obligated to cure the problem with the
Champlin nortgage. The extensions by USX were consistent with the
agreenent. USX had the right to cure any objections and obligate
d adstone to purchase the Shopping Center, but the contract
expressly provides that USX had no obligation to do so. Thi s
agreenent contenplated attenpts by USX to cure objections.

We agree with the district court that the Chanplin nortgage,
raised by the title insurer in the commtnent, was an "objectionto
title" within the neani ng of section 2.1. Because USX did not cure
the objection before closing, dadstone had the option of
pur chasi ng the Shopping Center despite the defect in title.

L1l
A
Turning to USX' s suit for declaratory judgnment, the district

court correctly found that USX' s failure to notify Chanplin and the

“Art. 2053. Nature of contract, equity, usages, conduct of
the parties, and other contracts between sane parties

A doubtful provision nust be interpreted in light of the
nature of the contract, equity, usages, the conduct of the
parties before and after the formation of the contract, and of
other contracts of a |like nature between the sane parties.
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FDIC violated their right not to be deprived of property wthout

due process under the Fourteenth Anmendnent. |n Mennonite Board of

M ssions v. Adans, 462 U. S. 791 (1983), the Suprene Court hel d that

"[n]otice by mail or other nmeans as certain to ensure actual notice
is amninmmeconstitutional precondition to a proceedi ng which w ||
adversely affect the liberty or property interests of any party,
whet her unlettered or well-versed in commercial practice, if its
name and address are reasonably ascertainable.” Id. at 800.
Applying this holding to the case before it, the Court concl uded
that due process entitles a nortgagee with a recorded nortgage to
actual notice of a tax sale. In this case, there is no dispute
that the Chanplin nortgage was a property interest and that this
i nterest was reasonably ascertainable fromthe public records.
Soon after the foreclosure sale in this case, we deci ded Davi s

Gl Co. v. MIIls, 873 F.2d 774 (5th Cr. 1989), holding that a

failure to request notice under La. R S. 13:3886 is not a wai ver of

due process notice under Mennonite. See also Snmall Engi ne Shop,

Inc. v. Cascio, 878 F.2d 883, 890 (5th Cir. 1989) (holding that La.

R S. 13:3886 does not shift the constitutional burden of notice to

the party desiring to be notified). In Sterling v. Block, 953 F. 2d
198 (5th Gr. 1992), we held that Davis Ol applies retroactively.
Agai nst this background it is clear that although Louisiana | awdid
not entitle Chanplin and the FDIC to notice of foreclosure, the
Fourteenth Anendnent did require USX to notify them

We are not persuaded by USX s attenpt to distinguish these

decisions on their facts. USXrefers to the fact that the Shopping



Center in this case sold for 70% of its appraised value at the
forecl osure sale whereas the property involved in Mennonite and
Sterling sold at a fraction of their fair market value.
Additionally, Chanplin knew of the USX nortgage, unlike the

situation in Mennonite, Sterling, and Davis Gl where the inferior

i nterest hol der was unaware of the superior interest. Finally, it
is true that Chanplin's inferior nortgage proved to offer little
security, given the value of the property at the tine of
forecl osure and the existence of USX's first nortgage. Chanplin
nonet hel ess held a valid, but inferior, and at the tine of sale a
ni gh val uel ess, nortgage. Chanplin's interest, even though
term nable by foreclosure of the superior |oan was sufficient to
trigger due process.
B

In its conplaint for declaratory judgnent, USX sought a
decl aration uphol ding the forecl osure sale and declaring that the
Chanmplin nortgage was extinguished. Alternatively, if the court
found that the Chanplin nortgage was not extinguished, USX
requested a private auction of the property or an order annulling
the foreclosure and returning both the USX and Chanplin nortgages
to their positions before the sale. Chanplin contested these
remedies arguing that the foreclosure sale extinguished the USX
nort gage but not the Chanplin nortgage, |eaving Chanplin as first
nortgagee. The district court found that the USX nortgage and the
Champlin nortgage survived foreclosure and ordered the property

resold at private auction, giving USX the right to bid to the ful



anount due under its first nortgage. Chanplin urges us to reverse
the district court's renedy and nake himfirst nortgagee.

Champlin first argues that the district court's renedy
effectively nullifies the foreclosure sale in violation of
Louisiana law. La. R S. 13:4112 provides that a judicial sale of
i movabl e property may not be annulled. La. Cv. Code Art. 2619
further provides that a sale nay only be set aside in the case of
fraud. However, the renmedy for the violation of a federal
constitutional right is a matter of federal law, and therefore
t hese provisions are not controlling. In any event, even
Chanmplin's proposed renedy woul d not | eave the foreclosure sale in
tact.®

We cannot agree that Chanplin is entitled to a first nortgage
to renedy the lack of notice. This primtive renedy would put
Chanmplin and the FDICin a better position than they enjoyed before
the sale; it would elevate their subordinated nortgage to a first

nmortgage. Cf. Verba v. Chio Cas. Ins. Co., 851 F.2d 811, 816 (6th

Cir. 1988). 1In Verba, the IRS foreclosed on an interest in rea
estate to satisfy a tax lien without giving actual notice to Ghio
Casualty, an inferior judicial [Iienor. After finding a
constitutional violation under Mennonite, the court stated:
we W sh to clearly enphasize our belief that this concl usion
does not entitle Chio Casualty to have its lien elevated in
priority over that of the United States. Although it is for

the district court to determne the precise procedures by
which Chio Casualty's rights will be vindicated, the renedy

W al so note that Louisiana has recently enacted La. R S.
13:3886.1 which provides for an action for danages as the
exclusive renedy for failure to give notice.
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should provide Chio Casualty with no interest greater than
that which it possessed when the forecl osure proceedi hgs were
first instituted.

Id. (enphasis added).
Chanmplin's authorities do not support the renmedy he seeks. In

Magee v. Am ss, 502 So. 2d 568 (La. 1987), Dr. and Ms. Magee had

recei ved a judgnent of separation and were waiting for a judgnent
of divorce and a settlenment of their community property. Dr. Magee
contracted wth Reynolds Roofing Conpany, Inc. for the repair of
the community hone. After refusing to pay Reynolds Roofing, Dr.
Magee all owed the hone to be seized and sold at a sheriff's sale.
The original Act of Sale to Dr. Magee reflected Ms. Magee's
ownership interest in the property; however, she was not given
notice before the sheriff's sale. La. Cv. Code Art. 2347 requires
the concurrence of both spouses for the alienation of inmmovable
property. The Louisiana court held that the foreclosure sale did
not extinguish her interest, because the sale was w thout Ms.
Magee' s consent and her due process right to notice under Mennonite
was violated. Therefore, the subsequent purchasers only owned Dr.
Magee's one-half interest. |d. at 572-73. The interest of co-
owner, not nortgagee, was at issue in Magee. Moreover, the court's
hol ding did not give Ms. Magee a greater interest after the sale
t han she enj oyed before. Magee does not support el evating Chanplin
to first nortgagee.

In Myers v. United States, 647 F.2d 591 (5th GCr. 1981), we

considered the effect of a Louisiana foreclosure sale on an

inferior federal tax |ien where the Governnent was not gi ven proper
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notice of the sale. Because the sale was an "other sale" under 26
US C 8§ 7425(b), the foreclosing creditor's failure to serve
notice upon the United States precluded the discharge of the tax
liens. Section 7425(b) provides that a foreclosure sale is nade
subject to federal tax liens unless the United States is given the
proper noti ce. If seen as an elevation of a tax lien to first
position, it is a federally prescribed renedy. Regardless, this
federal renedy has no confort for Chanplin. Hi s strange contention
for a "leapfrogging" lien is even nore problematic given USX s
payment to Chanplin of $50,000 to subordinate his nortgage and
Chanmplin's failure to require notice fromUSX in the subordination
agreenent . These facts are relevant to the crafting of an
equi t abl e renedy.

We think the district court's order that the Shopping Center
be resold at private auction is an appropriately tailored renedy.
It does not conpletely restore the parties to the status quo, but
it does restore the opportunity to bid the property and purchase at
the foreclosure sale while avoiding the wasteful ness of a second
forecl osure proceedi ng.

Finally, the district court found that Chanplin had failed to
show any damage from USX's failure to give notice. As we
expl ained, the FDI C appraised the property six nonths before the
sale at $2,250, 000. The USX appraisal, at the tinme of the
forecl osure, was $3,500,000. The bal ance due USX at that tinme was
$4, 032, 000. From these facts, the court concluded "[i]t 1is

i npossible for this court to believe that Chanplin, as second
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nort gage hol der, would have bid in excess of $4,032,000 to acquire
property val ued at between $2, 250, 000 and $3, 500, 000." W agree.

AFFI RVED.
GARWOOD, Circuit Judge, concurring:

| join in the affirmance and in all of Judge H ggi nbotham s
cogent opinion except only part 11l Athereof. Wile | agree that
Champlin's subordinated lien was a sufficient property interest to
trigger due process, | have grave reservations about extending
Mennoni te Board of M ssions v. Adans, 462 U.S. 791 (1983) so far as
to invalidate as to Chanplin USX s foreclosure sale under the
ci rcunst ances here. Perhaps we have already gone this far in Davis
Gl Co. v. MIls, 873 F.2d 774 (5th Cr. 1989); Small Engi ne Shop
Inc. v. Cascio, 878 F.2d 883 (5th Cr. 1989); and Sterling v.
Block, 953 F.2d 198 (5th Gr. 1992), but | would |eave that
gquestion open until necessary for decision. For the reasons so
well explained by Judge Hi gginbotham even if there were a
Mennoni te violation neither Chanplin nor d adstone has any valid
grounds to conpl ain of the judgnent bel ow, and USX may not do so as

it has not appeal ed.
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