UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-5056

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
W LLI AM J. LONG
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Loui siana

(July 16, 1993)
Before SM TH, DUHE, AND WENER, Circuit Judges.
DUHE, Circuit Judge:
WIlliamJ. Long appeal s his conviction foll ow ng a condi tional
plea to theft of federal governnment funds in violation of 18 U S. C
§ 641.

Backgr ound

The defendant, WIIliam Long, was an associ ate professor at
Nort hwestern State University. He was also the director of the
Loui si ana Research and Devel opnent Center (LRDC). LRDC contracted
with the Loui siana Departnent of Enploynent and Training (LDET) to
research econom c devel opnent in Louisiana. LDET is the state
agency set up by the Governor to adm ni ster prograns under the Jobs

Training Partnership Act (JTPA), 29 U S. C. 8§ 1501-1792b. LDET



funded LRDC with funds from Louisiana's JTPA allotnent.! In
addition to the JTPA funds, LRDC received funds fromvari ous other
private sources.

The United States Departnent of Labor ("DOL") conducted an
audit of LDET which reveal ed that the LRDC was not using the funds
for purposes allowabl e under the JTPA.2 The funds were bei ng used
for econom c devel opnment and not job training. The DOL disall owed
and nullified the contracts between LDET and LRDC. The federa
gover nnent worked out a conpromse with the State, and the State
agreed to rei nburse the federal governnent for the m sused funds.

On the basis of alleged violations by Long of state
regul ati ons, Long was indicted by the federal governnent for theft
of governnent property (the JTPA funds). Long argued that the
all egedly stolen funds |lost their federal character when they were
transferred to the state, therefore he could not be guilty of
stealing federal governnent property as required under 18 U S.C. 8§
641. 3

Long was charged with 9 specific instances of theft of federal

governnent funds under 18 U. S.C. 8§ 641 and 3 counts of mail fraud.

! At the tine, the State of Louisiana had approxi mately $8
mllion of unused funds in its JTPA fund allocations which the
State had to use or forfeit.

2 The purpose of the JTPAis to provide job training for the
young, unskilled adults, economcally disadvantaged, or other
i ndividuals facing serious barriers to enpl oynent. 29 U S. C 8
1501.

3 18 U S.C. 8 641 nakes it a crine for anyone to enbezzle,
steal, purloin, or knowi ngly convert to his use or the use of
another, or wthout authority, sell, convey, or dispose of any
record, voucher, noney, or thing of value of the United States.

2



Long plead guilty to Count | of the indictnent reserving the right
to appeal the denial of his Mdition to Dismss on the issue of the
federal character of the funds. The remaining counts were
di sm ssed.

Di scussi on

The sole issue to be decided in this case is whether the JTPA
funds received by LRDC retai ned their federal character within the
context of 18 U S.C. § 641. When the question of ownership of
property depends upon the construction or existence of a statute,
it is amtter of lawfor the court's determ nation, and therefore

subject to de novo review. See United States v. Evans, 572 F.2d

455, 470-71 (5th Gir.), cert. denied, 439 U S. 870 (1978).

The test in this Crcuit for when federal funds |ose their
federal character is mneasured by the control exercised by the
federal governnent over the ultimate disposition of the funds.

United States v. Mintosh, 655 F.2d 80, 83 (5th Cr. 1981), cert.

deni ed, 455 U. S. 948 (1982). "[T]he critical factor in determ ning
the sufficiency of the federal interest . . . is the basic
phi | osophy of ownership reflected in the relevant statutes and
regulations. . . . The key factor involved in this determ nation
of federal interest is the supervision and control contenpl ated and
mani fested on the part of the governnent." Evans, 572 F.2d at 472
(citations omtted).

Long argues that although the district court applied the
"supervision and control" test to analyze the character of the

funds, it failed to apply the test within the statutory and



regul atory framework of the JTPA. Because the governnent focused
its argunent in the district court on the terns and conditions of
the contracts between the State and LRDC, Long surm ses that the
court erroneously based its decision only on an analysis of the
contracts* and not the statute, | egislative history, and
regul ations. W disagree.

After analyzing the statutory framework in conbination with
the contracts, we believe that there is anple evidence to support
the district court's concl usion. Al t hough the JTPA gives nore
|atitude to the states in the operations of the jobs training
prograns, we see no i ndication that Congress i ntended to relinquish
control of the federal purse strings. W find nost convincing the
oversight duties retained by the Secretary of Labor.

For exanple, the Secretary of Labor is responsible for
determ ni ng perfornmance standards under the Act. 29 U S. C. § 1516;
20 CF.R 8 629.46. The secretary is also responsible for
monitoring the recipients and subrecipients of JTPA funds. 29
U S C 8§ 1573; Pub. L. No. 97-300, 1982 U S.C. A N (96 Stat.) 2659;
20 CF.R 8629.43. Specifically, the secretary is given authority
to

investigate any matter the secretary deens necessary to

determ ne conpliance with this chapter and regul ations

i ssued under this chapter. The investigations authorized

by this sub-section my include exam ning records
(i ncluding maki ng certified copies thereof), questioning

4 A question arose as to whether this court could properly
consider the contracts, as they were not formally admtted into
evi dence. After reviewing the briefs submtted by both parties
subsequent to oral argunent, we conclude that we nay consider the
contracts.



enpl oyees, and entering any prem ses or onto any site in

whi ch any part of a programof a recipient is conducted

or in which any of the records of the recipient are kept.

29 U S.C 8§ 1573(b). The secretary is also given authority to
"I npose any sanction consistent with the provisions of this chapter
and any applicable federal or state law directly agai nst any sub-
grantee for violations of this chapter or the regulations under
this chapter.” 29 U S.C. 8§ 1574(e)(3). Furthernore, recipients of
JTPA funds are required to keep records adequate "to permt the
preparation of reports . . . and to permt the tracing of funds to
a |level of expenditure adequate to insure that the funds have not
been spent unlawfully." 29 U S.C. § 1574(a)(1l). Lastly, in the
event funds are m sspent, the secretary may offset such anounts
agai nst future grants, and when a m s-expenditure is due to w | ful
disregard of the requirenents of the Act, the recipient and sub-
recipient are liable for the repaynent of the funds fromother than
funds received under the Act. Pub. L. No. 97-300, 1982
US CCAN (96 Stat.) 2662.

In addition to the responsibilities held by the Secretary of
Labor, Congress also gave the Ofice of Managenent and Budget in
consultation with the Conptroller General of the United States the
responsibility of establishing guidance for the proper performance
of audits. That guidance is to include review of fiscal controls
and fund accounting procedures. The conptroller general is also
responsi bl e for evaluating expenditures nade by the recipients of
grants and determ ning whether purposes of the Act have been

acconpl i shed. These references to the Act and | egi sl ative history,



whil e not exhaustive, evince Congress' intent to control JTPA
funds, regardless of who actually runs the jobs training prograns.

The contracts between the LRDC and the LDET al so offer strong
support in establishing the federal governnent's manifested intent
to supervise and control the JTPA funds. The contracts indicate
that the state is acting nerely as an adm ni strator and conduit of
federal funds. Several times in the contract, the defendant is
pl aced on notice that these are federal funds. The contracts
expressly state that federal lawis | ooked to in determ ning proper
expenditures under the contract, that audits are required in
accordance with the JTPA, that the LRDC is subject to federa
ethical regulations, that all property obtained with JTPA funds
bel ongs to the federal governnent, and that this property may only
be used for purposes authorized by the JTPA These extensive
limtations and responsibilities containedinthe contracts are the
direct result of conpliance with federal regul ations.

The statutory schene of the JTPA nakes clear that the state is
but an adm nistrator entrusted with the funds only to the extent
that it conplies with the federal regulations and guidelines.
Finally, the statutory schene enphasizes that the state, through
its contracts with the sub-recipients, nake clear that the funds

are federal funds which nust be used in conpliance with federa

I aw.

For the foregoing reasons, the judgnent of the district court
s
AFFI RVED.



