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Judge.
DeMOSS, Circuit Judge:

The question to be determ ned, one of first inpressioninthis

circuit, is whether the district court has authority to depart

District Judge of the Northern District of Illinois,
sitting by designation.



below the statutory mninmm sentence inposed by 18 US C 8§
924(c) (1) after the governnent has filed a notion which seeks a
downwar d departure fromthe Sentencing Guidelines under U S.S.G 8§
5K1.1 but which specifically asserts that it is not invoking 18
U S.C. § 3553(e).

| .  FACTUAL BACKGROUND

On May, 7 1992, an information was filed against Gary W
Beckett ("Beckett") containing the following three counts: (1)
distribution of cocaineinviolation of 21 U S.C. 8§ 841 (a)(1); (2)
carrying a firearmduring a drug trafficking offense in violation
of 18 U S.C. 8 924 (c)(1); and (3) forfeiture of property used in
the drug distribution under 21 U S.C. 8 853. At a hearing held on
May 20, 1992, Beckett pleaded guilty to these charges.

I n exchange for Beckett's plea, the governnent agreed to file
a notion pursuant to Sentencing Guidelines 8 5K1.1. This section
allows the governnent to file a notion for departure from the
Sentencing CQuidelines stating that the defendant has provided
substantial assistance in the governnent's investigation and
prosecution of another person who has conmtted an of fense. Upon
such notion, the guidelines grant the district judge discretionto
"depart fromthe guidelines.” U S . S. G § 5KI.1.

In accordance with Rule 11(f), Federal Rules of Crimnal
Procedure, the court accepted the pl ea and set Beckett's sentencing
hearing for Cctober 2, 1992. On Septenber 30, 1990, the gover nnent
filed its nmotion for departure, "[p]Jursuant to 5K1.1 of the

Sentencing Guidelines," as required by the plea agreenent.



The presentence report put the sentencing range under the
Sentenci ng CGuidelines for the drug offense at 33 to 41 nonths. The
report also stated that both CGuideline § 2K2.4(a) and 18 U.S.C. 8§
924(c)(1) required a five year sentence on the gun count.?
However, the report concluded by stating that "the plea agreenent
has a substantial inpact on the overall sentencing options
available to the court as it provides for a 5K1.1 Mdtion for
Departure fromthe Sentencing Quidelines as outlined above.™

On Cctober 2, the day Beckett was to be sentenced, the
governnent filed an anended notion for departure, stating that the
notion was not made pursuant to 18 U.S.C. § 3553(e) and that it did
not authorize the court to inpose a sentence below the five-year
statutory m ni numunder 18 U. S.C. 8§ 924(c)(1). The court postponed
sentencing until Cctober seventh to allow the defendant tine to
respond to the governnent's anended notion.

At the postponed sentencing, the district court found that the
governnent's notion for downward departure was warranted as to the

drug charge. Accordingly, the court sentenced Beckett to 20 nont hs

2 US S G 8§ 2K2.4 (a) states: "If the defendant,
whet her or not convicted of another crine, was convicted under 18
US C 8 924(c) ..., the termof inprisonnent is that required by
statute."

18 U.S.C. 8 924(c)(1l) states in relevant part:
"Whoever, during and in relation to any ... drug trafficking
crime (including a ... drug trafficking crinme which provides for
an enhanced punishnent if commtted by the use of a deadly or
danger ous weapon or device) for which he may be prosecuted in a
court of the United States, uses or carries a firearm shall, in
addition to the punishnment provided for such ... drug trafficking
crinme, be sentenced to inprisonnent for five years, "
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i nprisonment and 3 years supervised rel ease. However, the court
concluded that it did not have the discretion to depart downward
from the statutory mninmum of 8 924 (c)(1). In this regard,
however, the judge stated the foll ow ng:

| considered the question of whether | had the discretion

to depart and | decided that |I didn't have the discretion

to depart, and if and when sone court sitting in New

Ol eans says the judge in Shreveport was wong, he has

the discretion to depart, then | expect you to nove for

a resentencing or sonme other event.
Consequently, the district judge sentenced Beckett to the mandatory
5 years inprisonnment to run consecutive to the sentence on the drug
count, with 3 years of supervised release to run concurrent with
the ot her supervised release term

On appeal, Beckett asserts that the governnent's 5K1.1 notion
for downward departure gave the district judge the authority to
depart not only fromthe Sentencing CGuidelines, but also fromthe
statutory requirenents of 18 U S C 8§ 924(c)(1). He further
contends that had the district judge believed he had such
di scretion, he would have exercised it. W agree.

1. ANALYSI S

The full text of 8 3553(e) of title 18 provides:

Limted authority to i npose a sentence bel ow a statutory

m ni mum - - Upon noti on of the Governnent, the court shal

have the authority to inpose a sentence below a |eve

established by statute as mninmm sentence so as to

reflect a defendant's substantial assistance in the

i nvestigation or prosecution of another person who has

commtted an of fense. Such sentence shall be inposed in

accordance with the guidelines and policy statenents

i ssued by the Sentencing Conm ssion pursuant to section

994 of title 28, United States Code.

18 U.S.C. § 3553(e).



Section 994(n) of title 28 reads as foll ows:

The Comm ssion shall assure that the guidelines reflect
t he general appropriateness of inposing alower sentence
than woul d otherwi se be inposed, including a sentence
that is lower than that established by statute as a
m ni mum sentence, to take into account a defendant's

subst anti al assistance in the investigation or
prosecution of another person who has commtted an
of f ense.

28 U.S.C. 8 994(n).
And the relevant portion of 8 5K1.1 is this:

Substantial Assistance to Authorities (Policy Statenent)

Upon noti on of the governnent stating that the defendant

has provi ded substanti al assistance in the investigation

or prosecution of another person who has commtted an

of fense, the court nmay depart fromthe guidelines.

U S S G § 5KI1.1.
The comentary acconpanying 8 5K1.1 contains the follow ng
"[a] pplication note[]":

1. Under circunstances set forthin 18 U.S. C. § 3553(e)

and 28 USC 8 994(n), as anended, substanti al

assi stance in the investigation or prosecution of another

person who has committed an offense may justify a

sentence below a statutorily required m ni num sent ence.
US S G 8§ 5KL.1, corment. n. 1.

Because Beckett pleaded guilty to two crimnal statues, one of
whi ch carries a mandatory m ni numsentence, this case i nvol ves both
18 U.S.C. § 3553(e) and U.S.S.G 8 5K1.1. The underlying question
to be resolved i s whet her these two provisions provide for separate
and di stinct nethods of departure, or whether they are intended to

performthe sanme function.



Three other circuits have tackled the i ssue with which we find

our sel ves confront ed. In United States v. Cheng Ah-Kai, 951 F.2d

490 (2nd Cir. 1991), the Court was confronted wth facts very
simlar to ours. The defendant pleaded guilty to violating two
crimnal statutes, one of which carries a nmandatory m ninmm
sent ence. I n exchange for the defendant's cooperation with the
governnent, the governnent agreed to request the sentencing court
to depart bel ow the sentencing guidelines. Prior to sentencing,
the governnent sent a letter to the district court recommending a
downward departure from the guidelines; it nmade no nention,
however, of a departure below the statutorily required m ninmm
sentence. On appeal both the governnent and the defendant agreed
that the letter was the equivalent of a 5K1.1 notion.

At sentencing, the defendant requested a sentence bel ow the
statutory mninmum and the governnent objected. The gover nnent
took the position it now takes today, that 8§ 5K1.1 and 8§ 3553(e)
are separate and distinct nethods of departure and that in the
absence of a 3553(e) notion, the district court does not have the
authority to depart below the statutory m ninmum sentence. The
district court "reluctantly" agreed with the governnent and
sentenced the defendant to the statutory term

On appeal, the Second GCrcuit reviewed the |anguage of
sections 3553(e), 994(n), and 5K1.1, as well as the Ninth Grcuit's
decision in United States v. Keene, 933 F.2d 711 (9th Cr. 1991)

and the Fourth Circuit's decision in United States v. Wade, 936

F.2d 169 (4th G r 1991) and cane to the follow ng concl usion:

Anal yzing the statutory schene and the powers of the
Sent enci ng Conm ssi on conferred by Congress, we |ikew se



hold that a district court has discretion to depart bel ow
the statutory mninmum sentence follow ng a governnment
nmotion pursuant to 8§ 5KIL.1. In our view, it is not
necessary for the governnent to specify that it is noving
under 8§ 3553(e) for departure below the statutory
m ni num once the power of the court has been invoked
under § 5KI. 1.

Cheng Ah-Kai, 951 F.2d at 492.

In reaching this conclusion, the Court found that § 5KI1.1
i npl ements the directive of § 994(n) and 8 3553(e), and all three
provi sions nust be read together. It found that Application Note
1 to 8 5K1.1 supported this reading. Mre specifically, it found
that by the inclusion of Application Note 1, the Sentencing
Comm ssion intended 8 5K1.1 to be the "conduit" through which 8§
3553(e) may be appli ed.

I n Cheng Ah-Kai, the Court al so found other factors supporting

“the connection between § 5K1.1 and 8§ 3553(e)." The Court
considered it to be notewrthy that both sections required a
show ng of substantial assistance before there can be a sentencing
departure fromthe guidelines or the statutory mninmnum It found
that 8 5KI1.1's Background Comentary's reference to 8 3553(c)
“hi ghlights the connection between 8§ 5K1.1 and 8 3553." It also
considered the Sentencing Comm ssion's reference to 8 5K1.1 as
governi ng departures below the statutory mninumin US S. G 8§
2D1.1, coment. (n.7) further support for "the contention that the
Sent enci ng Conmm ssi on perceives § 5K1. 1 as covering departures both
from 'mandatory (statutory) mninmm sentences and from the
gui del i nes. "

Finally, the Court considered its conclusion to reflect the

proper balance of power between the district court and the



prosecution. It noted that although the prosecutionis in the best
position to determ ne whether a defendant's cooperation rises to
the level of substantial assistance, once that determ nation has
been made, it is within the sound discretion of the sentencing
judge to determ ne the extent of departure. The Court concl uded
that to interpret 8 5K1.1 and 8§ 3553(e) as providing for two
separate and distinct types of departure would allow the
prosecution to determ ne the extent of departure and i nperm ssibly
usurp the district court's sentencing discretion.

The Second G rcuit found nmuch support for its decision in the
Ninth Crcuit's earlier decision in Keene. Al t hough the issue
before the Court in Keene is the sanme confronting us today, the
district court there was persuaded by Keene's argunent and deci ded
that it did have the authority to depart below a statutory m ni num
sentence upon a governnent's 5K1.1 notion for downward departure
based on substantial assistance. On appeal, the governnent
contended that the court |acked such discretion in the absence of
a 3553(e) notion by the governnent.

The Ninth Crcuit engaged in much the sane anal ysis descri bed
above. It first found that there is nothing in the |egislative
history, nor in the |anguage of 8§ 3553 or 8§ 994 to suggest that
Congress intended to vest wth the prosecutor not only the
authority to nake a substantial assistance notion, but also the
authority to set the paraneters of the court's sentencing
di scretion by choosing to nove under § 5K1.1. rather than 8§

3553(e). The Court then examned the statutory relationship



bet ween 8§ 3553(e), § 5Kl1.1, Application Note 1 to 8 5K1.1, and §
994(n) and cane to the foll ow ng concl usion:

In light of the substantial cross references between
5K1. 1, 3553(e) and 994(n), we conclude that 994(n) and
5K1.1 do not create a separate ground for a notion for
reduction below the guidelines exclusive of 3553(e)'s
provision for reduction below the statutory m ninum
Rat her, 5K1.1 inplenents the directive of 994(n) and
3553(e), all three provisions nust be read together in
order to determne the appropriateness of a sentence
reduction and the extent of any departure.

Keene, 933 F.2d at 714.
On the other hand, the Eighth G rcuit considered the sane
issue in United States v. Rodriguez-Mrales, 958 F.2d 1441, 1443

(8th Gr.1992), cert. denied, 113 S. . 375 (1992) and cane to the

opposite conclusion. It based its decision on aliteral reading of
8§ 5K1.1 which speaks of a departure from "the guidelines" and 8
3553(e) which authorizes a departure "below a | evel established by

statute as mnimm ... Furthernore, it considered Application
Note 1 to 8 5K1.1 as "little nore than an academ c observation
that, under the circunstances set forth in sections 994(n) and
3553(e), a sentence belowthe statutory required mni nrumsentence
may be justified." "Section 5K1.1 does not state that a 5K1.1
noti on applies to mandatory m ni num sentence, or is the equival ent
of a section 3553(e) notion," continued the Court.

The Court concluded that the only authority for the district
court to depart belowthe statutory m ni numsentence "exists in the
plainly stated |[imtation in section 3553(e)." And since the

governnent clearly indicated that it's substantial assistance

notion was not based on 8 3553(e) but rather on § 5K1.1, the



district court was without authority to depart bel ow the statutory
m ni mum sent ence.

The Court in Rodri guez- Moral es al so addressed t he concern t hat

t heir concl usi on woul d "pl ace undue di scretion in the hands of the"
governnent by asserting that "it has been placed there by Congress
and by the Sentencing Conm ssion's failure to draft a guideline or
policy statenent dealing with departure bel ow statutorily mandat ed
m ni numsentences."” Finally the Court stated, "W are |l eft with no
choice but to hold that the sentencing judge may not depart bel ow
the statutory mninmum pursuant to a notion under section 5KI1.1
alone. Only a section 3553(e) notion allows for such a departure.”

We find the anal ysis of Ah-Kai and Keene nore persuasive than

that of Rodriquez-Mrales. Recognizing that the critical |anguage

of 8 5K1.1 is not identical to that of 8§ 3553(e) does not resolve
t he i ssue. W nust consider that difference in |light of the
"substantial cross reference between 5K1.1, 3553(e) and 994(n)" as
evi denced by Application Note 1 to § 5K1.1. Based on a comnbi ned
readi ng of the aforenentioned sections, we conclude that there is
a direct statutory relationship between 8§ 5K1.1 and 8§ 3553(e) of
such a character as to nmake 8 5K1.1 the appropriate vehicle by
whi ch 8§ 3553(e) may be inpl enent ed.

This interpretation of 8 5K1.1 and 8 3553(e) preserves the
appropriate scope of the governnent's and the sentencing judge's
aut hority. The governnment is clearly authorized to determ ne
whether a defendant's cooperation anmounts to substanti al
assistance. |If it so determnes, then it may file a 5K1.1 notion

for downward departure. Wthout such a notion, the court cannot
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consider the defendant's assistance as a ground for downward

departure. United States v. Wiite, 869 F.2d 822, 828-29 (5th Cr.

1989) . However, once the notion is filed, the judge has the
authority to nake a downward departure from any or all counts,
W thout regard to any statutorily mandated m ni mum sentence. W
see nothing in these provisions that causes us to believe that
Congress intended to permt the governnent to limt the scope of
the court's sentencing authority by choosing to package its
substanti al assistance representationin a 5K1.1 notion rather than
a 3553(e) notion.

Therefore, we hold that when the prosecution noved under 8§
5K1.1 for a downward departure from the guidelines based on
Beckett's substantial assistance, the district court was authorized
to depart belowthe statutory m ni numsentence i nposed by 18 U. S. C
8 924 (c)(1). This holding is based on our conclusion that 8§ 5K1.1
is the appropriate tool by which § 3553(e) nmay be inpl enented.

This holding is supported by our circuit's recent decision in

United States v. Santa lLucia, 991 F.2d 170 (5th Cr. 1993).

Al t hough the Court was not faced with the precise facts we have

before us today, |anguage from Santa Lucia is supportive of our
anal ysi s.

In Santa Luci a, the defendant pleaded guilty to a single count

charging a violation of a statute which carries a m ninum sentence
of 20 years. In exchange for the defendant's substanti al
assi stance, the governnent agreed to seek a downward departure to
not nore than 18 years. At sentencing the governnent noved for a

downward departure to 18 years. The defendant objected, however,
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insisting that he should be sentenced within the United States
Sentencing Quideline range of 151 to 188 nonths, the applicable
range had his offense not been subject to a statutory m ni num

sent ence. Neverthel ess, the district court inposed an 18 year
sentence, and the defendant appealed, arguing that the district

court inpermssibly departed above the applicabl e guideline range.

The Court in Santa Lucia first di sabused the defendant of his

notion that the district court's departure was upward, rather than
downward, by drawing his attention to U S . S.G §8 5GlL. 1(b) which
makes the statutorily required mninmm sentence the guideline
sentence in the event the required m ni numsentence i s greater than
t he maxi mum appl i cabl e guideline range. The Court then addressed
a facet of the issue now before us: whether upon the filing of a
5K1.1 notion the district court is permtted to depart below a
statutorily required m ni nrum sent ence.

I n answering this question, the Court exam ned t he | anguage of
§ 3553(e), § 944(n), 8§ 5K1.1, and Application Note 1 to 8§ 5K1.1 and
cane to the conclusion that, "The plain |anguage of these
provi sions admts of only one interpretation: a sentence below the
statutory mninmum is a downward departure from the guideline
sentence." And since 8 5K1.1 allows the district judge to "depart
fromthe guidelines," the Court concluded that upon a 5K1.1 notion
by the governnent, the court may depart below a statutory m ni mum

sentence, citing Cheng Ah-Kai, Keene, and Wade.
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I11. CONCLUSI ON
Because it appears to us that the district court's erroneous
construction of U S.S.G 8 5Kl1.1 affected the sentence inposed,

United States v. Johnson, 961 F.2d 1188, 1189, n. 1 (5th Grr.

1992), we therefore VACATE the sentence inposed by the district

court and REMAND t he case for resentencing.

c: br:opin: 92-5091: cf 13



