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GARWOOD, Circuit Judge:

Thi s appeal conpels us to exam ne once again the question of
whet her a sentencing judge may consider the entire anount of a
m xture containing a detectable anount of nethanphetam ne rather
than only the actual weight of the illegal substance within the
m xt ure. Al t hough we acknowl edge that this case presents a
slightly different factual situation than those we have previously
addressed, the rule adopted by this Grcuit applies equally hereto
require that the entire anount be considered. W affirm the

district court's ruling on this issue. W affirm wth one



exception, on the remaining issues before us.
Fact ual Background and Proceedi ngs Bel ow

San  Antoni o, Texas, police officer John Langerl aan
(Langerl aan), a deputized special agent for the Drug Enforcenent
Adm ni stration (DEA), was worki ng undercover on Novenber 28, 1990,
when he net Cathy Wadl e (Wadl e) and Tedrick Portenier (Portenier),
who told him they had established an anphetam ne | aboratory and
gave hima list of the chem cals and | aboratory equi pnent that they
needed t o manuf acture anphetam ne and net hanphet am ne. Langerl| aan
informed Wadl e and Portenier that he could help them procure the
necessary materi al s.

On Novenber 30, Langerlaan delivered sone ether to Wadl e; she
gave him a small anount (approximtely one-eighth ounce) of
anphetam ne as a gratuity for the ether. Wadle told himthat the
| aboratory was on a farmnear Devine, Texas. Surveillance neasures
taken by Langerlaan and other agents revealed that Portenier
obtained the ether from Wdle that evening and drove to
Castroville, Texas, where he net with an individual driving a gray
1989 Mazda pickup truck, which was registered to defendant-
appel l ant M chael Ruff (Ruff).

Langerlaan nmet with Portenier on Decenber 1 and agreed to
furnish himw th acetic anhydride, which Portenier needed to start
a new manuf acturing process. Portenier gave Langerlaan a five or
six gram sanpl e of nethanphetam ne. |In subsequent conversations
w th Langer| aan, Porteni er and Wadl e i npl i cated Ruff and def endant -
appel l ant M chael Persyn (Persyn) as partners with Portenier in the

manuf acturing of anphetam ne and nethanphetam ne; Portenier



identified Persyn as the owner of the farmwhere the | aboratory was
| ocat ed.

On Decenber 19, 1990, Langerlaan delivered sone |aboratory
equi pnent and a container of acetic anhydride to Portenier; the
container had a false bottom in which Langerlaan had placed a
tracki ng device. Surveillance agents foll owed the tracking device
to Ruff's house and later to Portenier's residence.

On Decenber 28, on the pretext that he had not been paid for
the ether, Langerlaan persuaded Wadle to show hi mthe |ocation of
the farmwhere the | aboratory was located. During the drive to the
farm Wadle informed him that she had been to the farm on two
occasions in Novenber 1990 and had seen a fully functional
anphet am ne | aboratory upon her first visit in the early part of
that nonth. The mailbox in front of the farnmhouse bore the letters
"M & L Persyn." Langerlaan and Wadl e did not stop at the farm on
t hat day, ostensibly because Langerlaan did not want to get Wadle
m xed up in his paynent problens.

Based upon these events, as well as further neetings and
conversations with Portenier, Langerlaan obtained search warrants
for the residences of Portenier, Wadle, Ruff, and Persyn. These
warrants were executed on January 17, 1991. Papers and phone |ists
were found I|inking these four individuals together; drug
paraphernalia was found at Persyn's and Wadl e's houses. At the
farm the agents found the remmants of a |aboratory containing
precursor chemcals, ether, and jars of |liquids containing

phenyl acet one (P2P) and net hanphet am ne.



A supersedi ng indictnent! charged Portenier, Wadle, Ruff, and
Persyn with (1) conspiracy to manufacture anphetam ne and
met hanphet am ne; and (2) conspiracy to distribute anphetam ne and
met hanphet am ne. Persyn was charged with an additional count of
possession of P2Pwith intent to manufacture net hanphetam ne (count
t hree). Ruff pleaded guilty to the manufacturing conspiracy
charge; Persyn was convicted in a jury trial of all three counts.?

Persyn chal | enges his conviction based on the validity of the
search warrant for his residence and the sufficiency of the
evi dence on count three; he chall enges his sentence on the grounds
that the district court erred in including the entire anmount of
i qui ds containing nere traces of nethanphetam ne for the purposes
of calculating his base offense level. Ruff contends that he was
not involved in the nethanphetam ne aspect of the conspiracy and
that therefore it was error for the district court to consider the
met hanphet am ne and P2P found at the | aboratory in assessing his
sent ence.

Di scussi on

Persyn's Cl ai n8 on Appea

A Validity of Search Warrant
Persyn argues that the district court erred in denying his

nmotion to suppress the evidence seized from his farm because the

. The original indictnment charged all four with two counts:
(1) conspiracy to manufacture anphetam ne; and (2) conspiracy to
di stribute anphet am ne.

2 Wadl e and Portenier entered plea agreenents with the
governnent; they are not parties to the present appeal. Ruff,
Wadl e, and Portenier all testified for the governnent at Persyn's
trial.



search warrant did not, on its face, reveal probable cause. He
contends that the search warrant was based on stale information
provi ded by Wadl e; Persyn al so chall enges Wadle's reliability as an
i nf or mant .

An allegation that the information supplied in an affidavit
for a search warrant is stale is to be considered on the facts of
each case. United States v. Webster, 734 F.2d 1048, 1056 (5th Cr
1984) . Such a finding depends upon "the nature of the unl awful
activity and, when the information of the affidavit clearly shows
a long-standing, ongoing pattern of crimnal activity, even if
fairly |l ong periods of tine have | apsed between the i nformati on and
the i ssuance of the warrant, the information need not be regarded
as stale." 1d. Here, it was clear fromthe affidavit's recital of
Langerl aan's conversations wth Portenier that the conspirators
wer e engaged i n manufacturing anphet am nes and net hanphet am nes on
an ongoi ng basis. The affidavit reflects that at their first
nmeeting, Portenier requested sone ether to conpl ete a manufacturing
process;?® shortly thereafter, he asked for acetic anhydride to
begin a new batch. Nothi ng suggested either that the conspirators
woul d not continue in their operation or that the | aboratory woul d
be noved. Further, the delay from Decenber 28, 1990, when, as the
affidavit reflects, Wadle told Langerlaan that she had seen the
| aboratory in actual operation in "the first part of Novenber,

1990" and had seen the functional |aboratory again (though not

3 Ether is used to "powder out" the anphetam ne or
met hanphetam ne fromthe |iquid stage of the manufacturing
process.



while actually in operation) the week before Thanksgiving, until
January 16, 1991, when the warrant was obtai ned, is not significant
inlight of the affidavit's recitals that Langerlaan continued to
meet with Portenier and to gather information fromhi mduring that
time. The information provided by Langerlaan in his search warrant
affidavit was not stale.

In any event, the results of the search were adm ssi ble, even
if the affidavit was in sone way deficient, under the Suprene
Court's holding in United States v. Leon, 104 S. C. 3405 (1984),
al l ow ng the adm ssi on of evidence seized in reasonabl e, good-faith
reliance on a search warrant that is later found to be defective.
Leon, 104 S.Ct. at 3411. |In setting forth this exception to the
exclusionary rule, the Court noted that suppression renains an
appropriate renedy: (1) if the magistrate or judge issuing the
warrant relied upon a deliberately or recklessly false affidavit;
(2) if the magi strate wholly abandoned his judicial role and did
not act in a neutral and detached manner; (3) if the warrant was
based upon an affidavit so |lacking any indicia of probable cause
that official belief in its existence would be unreasonable; and
(4) if the warrant itself was facially deficient so that executing
of ficers could not reasonably presune it to be valid. Id. at 3421.
Persyn does not claimthat any of these situations occurred in the
present case, nor does our review of the record suggest any basis
for so concl udi ng.

The district court did not err in denying Persyn's notion to
suppress the evidence seized at the farm pursuant to the search

war r ant .



B. Possessi on of P2P

Persyn filed a notion to dismss or for an instructed verdi ct
as to count three of the supersedi ng i ndictnent, which charged t hat
"on or about January 17, 1991" Persyn did "possess" phenyl acetone
(P2P) "wth the intent to manufacture a quantity  of
met hanphet am ne." Persyn asserted, as he does on appeal, that the
governnent's evi dence reveal ed t hat the anobunt of P2P found on t hat
date was i nsufficient to manufacture net hanphetam ne. The district
court denied the notion, and the jury convicted Persyn of this
count . Persyn now clains that the evidence is insufficient to
sustain this conviction.

The only evidence of P2P produced at trial was the P2P found
inliquids seized at the farml aboratory on January 17, 1991. DEA
agent TomWade testified that he had taken sanples fromthe jars of
liquids found at the | aboratory on that date and had made esti mat es
of the anounts of these |iquids. DEA chem st Wlliam danville
testified that eight of these sanples contained P2P;, the gross
anounts of the liquids from which these eight sanples were taken
equal | ed approximately one hundred ounces. Ganville testified
upon cross-exam nation, however, that the net anmount of the P2P in
each of these eight sanples was a nere trace, too snmall to neasure.
He stated that these solutions were probably the residue from a
manuf acturing process and admtted that the anmounts of P2P found
were insufficient for use in manufacturing either anphetam ne or
met hanphet am ne.

Al t hough it mght well be possible to infer fromthe evi dence

of P2P residue that Persyn had possessed P2P with the intent to



manuf act ure net hanphetam ne (and had in fact used P2P for that
purpose), the date alleged in the superseding i ndictnment for count
three was "on or about January 17, 1991." The P2P that Persyn
possessed on that date, however, was insufficient to manufacture
met hanphet am ne.

There is nothing in the record to suggest that the governnent
tried this case on any theory other than that count three was based
on the P2P solutions found at the | aboratory on January 17. There
was no direct evidence of an earlier possession, nor was there any
clear attenpt to show that Persyn had possessed P2P at an earlier
tine.?

Because the only P2P that the evidence shows Persyn possessed
as alleged was not enough for manufacturing purposes, we nust
reverse Persyn's conviction on count three of the superseding
i ndi ctnment, as he could not have possessed that P2P with the intent

t o manuf act ure net hanphet am ne.

4 There is a passing reference in Portenier's testinony that
he detected the snell of "PTP' (presumably P2P) at the | aboratory
in early Novenber 1990. The district court instructed the jury
that it was not necessary that the possession of P2P occur on the
exact date alleged in the indictnent (January 17, 1991), and that
t he evidence would be sufficient if it established that the

of fense was conmtted on a date reasonably near the date all eged.
While the instructions did not explain what a reasonable tine
woul d be, we do not believe that under the facts of this case
possession of P2P in the early part of Novenber 1990 is
reasonably near January 17, 1991. There is no proof that the P2P
detected by Portenier in early Novenber was the source of, or
fromthe sane batch or acquisition as, the traces of P2P found in
the laboratory in md-January. Absent this proof, the possession
i n Novenber could be a separate offense and not part of the
charged offense. See United States v. Vaughn, 859 F.2d 863 (1l1lth
Cir. 1988) (discussing requirenment of proof of separate
possessions of controlled substances in order to sustain
consecutive sentences on separate charged possessions), cert.
denied, 109 S.Ct. 2064 (1989).



C. Quantities of Methanphetam ne and P2P

Persyn clains that it was error for the district court to
consi der the entire weight of the mxtures containing
met hanphet am ne and P2P for sentencing purposes because these
liquids contained only a trace of the controll ed substances.

W wll uphold a sentence inposed under the sentencing
guidelines so long as it results froma correct application of the
guidelines to factual findings that are not clearly erroneous.
United States v. Alfaro, 919 F.2d 962, 964 (5th Cr. 1990). W
review the district court's |egal determ nations de novo. United
States v. Mouwurning, 914 F.2d 699, 704 (5th Cr. 1990).

The law of this Circuit is that a defendant's sentence is
based upon the entire weight of a mxture containing a detectable
anount of net hanphetam ne or P2P rather than only the wei ght of the
control | ed substance. See United States v. Sherrod, 964 F.2d 1501,
1509- 1511 (5th Cr.) (affirm ng sentence based upon entire anobunt
of m xture containing net hanphetam ne), cert. denied, 113 S.Ct. 832
(1992) and cert. dismssed, 113 S.C. 834 (1992); United States v.
McKeever, 906 F.2d 129, 133-134 (5th Cr. 1990) (declining to
consider dilution of substance containing P2P for drug conversion
purposes), cert. denied, 111 S Q. 790 (1991). Wile we
acknow edge that there is a split anong the circuits on this issue,
see Walker v. United States, 113 S. C. 443 (1992) (Wite, J.,
di ssenting fromdenial of certiorari), we are bound by the deci sion
of a prior panel, absent en banc reconsideration or a superseding
contrary decision of the Suprene Court. In re Dyke, 943 F. 2d 1435,
1442 (5th Gir. 1991).



Persyn attenpts to distinguish the present factual situation
claimng that because the traces of nethanphetam ne found at the
farm were too small to neasure, they nmay not be considered for
sent enci ng purposes. This argunent strives torewite the | anguage
of both the Drug Abuse Prevention statute® and the United States
Sent enci ng Conmi ssion's Quidelines,® which speak of "detectable,"
rat her than "neasurable," anounts of nethanphetam ne. The plain
meaning of the words "detectable anount” would include any
quantity, however small, which can be di scerned by accepted net hods
of anal ysi s.

Al t hough t he anobunts of nethanphetam ne and P2P found in sone
of the liquids seized at Persyn's farmwere nere traces, the DEA
chem st was nonetheless able to detect their presence within the

m xt ure. As the liquids thus contained "detectable" anounts of

5 This statute provides, inter alia, penalties for offenses
involving certain quantities of "a m xture or substance

contai ning a detectable anount of nethanphetamne, its salts,
isonmers, or salts of its isoners.” 21 U S.C 8§ 841(b)(1).

6 A footnote to the Drug Quantity Table which follows U S. S. G
section 2D1.1 provides:

"Unl ess otherw se specified, the weight of a controlled
substance set forth in the table refers to the entire
wei ght of any m xture or substance containing a

det ect abl e anobunt of the controlled substance. . . .
The ternms " PCP (actual)' and "~ Met hanphet anmi ne (actual)’
refer to the weight of the controlled substance,
itself, contained in the m xture or substance. For
exanple, a mxture weighing 10 grans contai ning PCP at
50% purity contains 5 grans of PCP (actual). 1In the
case of a m xture or substance containing PCP or

met hanphet am ne, use the offense | evel determ ned by
the entire weight of the mxture or substance, or the
of fense | evel determ ned by the weight of the PCP
(actual) or nethanphetam ne (actual), which ever is
greater.”" U S.S.G § 2D1.1, Footnote to Drug Quantity
Tabl e (1991) (enphasis added).

10



t hese control | ed substances, the district court properly considered
the entire anmount of the m xtures in calculating the base offense
| evel .

Qur attention has been called to the case of United States v.
One CGates Learjet, Serial No. 28004, 861 F.2d 868 (5th Cr. 1988),
inan effort to support the argunent that a "neasurabl e" anount of
met hanphetam ne is required for sentencing purposes. There, the
district court ordered forfeiture of an aircraft, finding that it
had been used to transport controlled substances. The sole
evidence of this illegal use, however, was a trace of cocai ne found
inthe dust vacuuned fromthe airplane; this trace was visible only
wth the use of a mcroscope and was too snmall to neasure except by
sophisticated scientific procedures. One CGates Learjet, 861 F.2d
at 869. A DEA chem st testifying for the governnent admtted that
the quantity of cocaine could have been brought on board the
ai rpl ane on the shoe of a passenger or crew nenber (and thus need
not have been the residue of a | oad of cocai ne transported by the
aircraft). ld. at 872. This Court concluded that there was no
show ng of probable cause that would support forfeiture and
reversed the order of the district court. 1d. at 872-873.

The trace of cocaine at issue in One Gates Learjet was found

insufficient to showthat the aircraft had been used for an ill egal
pur pose. In contrast, in the case before us, there is no doubt
that the defendants were engaged in the illegal activity of

manuf act uri ng nmet hanphetam ne. Not only did the chem st in this
case testify that the traces of nethanphetam ne and P2P found at

Persyn's farm were probably the residue from a manufacturing

11



process, but the adm ssions of Persyn's co-defendants, testifying
for the governnent, reveal the illegal nature of the conspiracy.

Further, at issue here is Persyn's sentence. W are not
forced to rely solely on these traces in order to sustain Persyn's
convi ction for conspiracy to manuf acture and di stri bute anphetam ne
and net hanphet am ne.

Finally, we do not consider the district court's factual
findi ngs concerning the amounts of controlled substances invol ved
for sentencing purposes to be clearly erroneous. |In addition to
the traces of nethanphetam ne and P2P seized at Persyn's farm the
governnent's evidence included other nore substantial anmounts of
met hanphet am ne, anphetam ne, and precursor chem cals, supporting
the conclusion that the traces at issue were not casually present
but were part of the result of the manufacturing process.

We affirmthe district court's assessnent of Persyn's sentence

on counts one and two of the superseding indictnent.’

! Persyn was sentenced on each of the three counts to
concurrent terns of 121 nonths' inprisonnent followed by
concurrent three year supervised release terns. No fine was

| evied on any count. A $50 special assessnent was inposed on
each. The presentence report, adopted by the district court,
cal cul ated the guideline range for each count wholly by reference
to the range for the conspiracy counts (cal cul ated by reference
to the drug quantities), grouping all offenses together under
US S G 8 3DL.2(d). There were no adjustnents to the base

of fense |l evel. The guideline range for each count was thus
exactly the sane, 121 nonths' to 151 nonths' inprisonnment and 3
to 5 years' supervised release (likewi se the statutory maxi num
for each count was 20 years). In these circunstances, our
reversal of Persyn's conviction on count three does not require
resentencing on counts one and two, as it is clear beyond doubt
that nothing respecting count three influenced the sentences on
t he ot her counts.

12



1. Ruff's C aimon Appeal

Ruff clainms that the district court erred in accepting the
probation officer's cal culations of his base offense level in the
presentence investigation report (PSI). Specifically, Ruff
contends that the evidence revealed that his involvenent in the
conspiracy extended only to the manufacture of anphetam ne and t hat
he had nothing to do with the manufacturing of nethanphetam ne; he
argues that it was error to include the nethanphetam ne and P2P
found at the lab in the total amount of controlled substances used
to calculate his base offense |evel.?

Ruff disregards the fact that he pleaded guilty to conspiracy
to manufacture anphetam ne and nethanphetam ne. At his plea
hearing, the attorney for the governnent read the factual basis for
the plea. This summary included allegations inplicating Ruff in
the conspiracy to manufacture nethanphetam ne: (1) Portenier
stated that he was solicited by Ruff and Persyn to help themfind
chemcals to be wused in the mnufacture of anphetam ne and
met hanphet am ne; (2) agents executing search warrants found

docunents that revealed the association anong the four co-

8 The probation officer conputed the offense | evel on the
basis of the controlled substances found at Persyn's farm 11.6
grans of anphetam ne, 995.15 grans of nethanphetam ne, and

2858. 85 grans of P2P. These substances, converted according to
the Drug Equi val ency Tables, are the equival ent of 2186.68 grans
of heroin (under the 1990 Sentencing Quidelines, which were
applied in Ruff's sentencing), an anount that yields a base

of fense level of 32. The district court reduced the base of fense
| evel two points for acceptance of responsibility and anot her
four points upon the governnment's notion for a downward departure
due to cooperation, resulting in an offense |evel of 26. Had the
district court considered only the anphetam ne, Ruff's base

of fense | evel woul d have been 12, prior to any reduction.

13



defendants and that <contained recipes and records for the
manuf acture and distribution of nethanphetam ne and anphet am ne;
(3) Portenier provided Langerlaan with sanpl es of both anphetam ne
and net hanphetam ne; and (4) liquids seized at Persyn's farmwere
anal yzed to contain P2P and net hanphetam ne. Further evidence of
Ruff' s i nvol venent i n manuf act uri ng net hanphet am ne was provi ded by
Wadl e's testinony at Persyn's trial.

Ruff, under oath, agreed with the prosecutor's sunmary,
admtting to the evidence pertaining to nmethanphetam ne and to his
association with the co-conspirators. He acknow edged that he
understood that the governnent would be required to prove those
facts beyond a reasonable doubt should he elect to proceed to
trial. Ruff did not take advantage of the district court's offer
to allow himto withdraw his plea and has not chall enged this plea
on appeal .

In his objections to the PSI and at his sentencing hearing,
however, Ruff denied all involvenment with the nethanphetam ne
aspect of the conspiracy. Unlike his statenents nmade at his plea
heari ng, these new assertions were not made under oath. See United
States v. Johnson, 823 F.2d 840, 842 (5th G r. 1987) (hol ding that
district court abused its discretion in relying exclusively on
governnment attorney's version of the crine). Further, even if the
district court considered this denial, it clearly accepted Ruff's
sworn testinony at his plea hearing over his unsworn recantati on at
sentencing. We will not disturb the district court's credibility
choi ces absent clear error, which we do not find here. Uni ted

States v. Doucette, No. 91-4994 (5th G r. Decenber 9, 1992).

14



Finally, imediately after overruling Ruff's objections to the
i ncl usi on of the nethanphetam ne evi dence for sentenci ng purposes,
the district court once again gave Ruff the opportunity to w thdraw
his plea. This he declined to do.

Because we conclude that the district court's findings were
not clearly erroneous, we affirmRuff's sentence.

Concl usi on

For the reasons stated above, we affirmthe district court's
denial of Persyn's notion to suppress the evidence acquired
pursuant to the search warrant issued for his farm |n addition,
we affirmhis conviction and sentence on counts one and two of the
supersedi ng i ndictnent. W reverse Persyn's conviction and
sentence on count three of that indictnent. Finally, we affirm
Ruff's conviction and sentence.

AFFI RMED as to Ruff; AFFIRMED in part and REVERSED i n
part as to Persyn
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