UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-5530

United States of Anerica,
Pl ai ntiff-Appellee,

VERSUS

Augustin Mra Carrill o,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas

(January 12, 1993)

Before WSDOM JOLLY, and DEMOSS, Circuit Judges.
DEMOSS, Circuit Judge:

A jury found the defendant guilty of distribution of heroin
and cocai ne based on an undercover officer's testinony that he
purchased a narcotics-filled balloon fromthe defendant. At trial,
the defendant's alibi was m staken identity: he clained that the
police officer msidentified himas the seller. The district court
al l oned the governnent to present evidence of two other sales of
control | ed substances by the defendant as nodus operandi to help
establish his identity as the drug seller in the present case.
Carrill o chall enges the adm ssion of those extrinsic acts under the

identity exception of Federal Rule of Evidence 404(b). Because we



hol d that those acts do not bear a sufficient degree of simlarity
to the charged offense to mark it as the handiwrk of the
def endant, we vacate the conviction and remand for a new trial.

|. FACTS AND PROCEDURAL HI STORY

Detective Leo Alonzo (Al onzo), an undercover officer with the
San Antonio police departnent, testified that at approximtely
10:00 a.m on January 8, 1991, he was approached while standing
near the Three Kings Lounge on Wst Commerce by a man who asked
what he want ed. Al onzo had received a tip from a confidenti al
informant that a man naned "Tito" was selling heroin in the area,
and so replied that he was | ooking for "Tito." The man pointed to
anot her man wal ki ng down Commerce Street and told Al onzo that the
man was "Tito."

As Al onzo approached "Tito," who Alonzo later identified as
Augustin Mirra Carrillo, Carrillo asked Al onzo what he wanted and
Alonzo replied that he needed a "veinte," a street term neaning
twenty dollars' worth of narcotics. Alonzo gave Carrillo twenty
dollars and Carrillo took a balloon, which contained cocai ne and
heroin, fromhis nouth and handed it to Al onzo. Al onzo took the

drugs and kept wal ki ng.?

! The January 8 transaction occurred very quickly; Al onzo
saw the seller for approximately thirty seconds. No other
of ficer observed the sale. The police did not photograph or
vi deot ape the transaction. The serial nunbers on the bills used
to pay for the heroin were not recorded. During a four-year
period prior to January 8, 1991, Carrillo participated in between
300 and 500 undercover drug buys, and on a prior occasion had
m sidentified a narcotic's seller.



After the sale, Alonzo received information that the man who
had sold himthe heroin was naned Augustin Carrillo and that he
lived on Barney Street. He advised his partner, Detective Barbe,
of that information and Barbe retrieved a photograph of Carrillo
fromthe police files. Later that day, Al onzo identified the man
inthe photograph--Carrillo--as the person that sold himthe drugs.
Carrillo was arrested and charged with distribution of cocai ne and
heroin in violation of 21 U S.C. § 841 (1992).

Before trial, Carrillo filed a notion in limne seeking to
excl ude any evi dence of other crinmes, wongs, or acts, specifically
t hat evidence of his two extrinsic acts of selling heroin. The
district court denied the nmotion, ruling that if Carrillo raised
the issue of identity, then it would allow the governnent to cal
the two police officers to testify about the details of Carrillo's
prior offenses to show that Carrillo was the seller. Thus, when
Carrillo clained as an alibi defense that he was at the
intersection of San Marcos and Buena Vista streets, a few bl ocks
fromwhere the drug transaction that Detective Al onzo partici pated
in took place, the district court ruled that Carrillo had raised
the issue of identity and allowed the governnent to call the two
police officers as w tnesses.

The governnent called San Antonio Police Detective Mnuel
Garcia, who testified that while working undercover on April 9,
1990, he purchased two bal l oons of heroin fromCarrillo at a house

about four bl ocks fromthe Three Ki ngs Lounge--near where Detective



Al onzo's buy took place. He said that he was third or fourth in
line to buy drugs fromM. Carrillo, and that Carrillo sold drugs
to everybody who was at the house. Additionally, Detective M chael
Peters testified that on March 28, 1991, he arrested Carrillo for
heroi n possession at a |location near the Three Kings Lounge after
observing Carrillo conducting a drug transaction with a pregnant
woman. Peters testified that Carrill o possessed several ball oons
filled wth heroin when he arrested him

The jury found Carrillo guilty and the judge sentenced himto
serve 168 nonths in prison with a five-year term of supervised
rel ease and ordered himto pay a $50 speci al assessnent. Carrillo
filed atinely notice of appeal raising one issue--the adm ssion of
the extrinsic act evidence.

1. DI SCUSSI ON

A.  "The Test"

A district court's decision to admt evidence under Rule
404(b) is reviewed under an abuse of discretion standard. United

States v. Anderson, 933 F.2d 1261, 1268 (5th GCr. 1991).

"Nevertheless, . . . [this court's] review of evidentiary rulings
incrimnal trials is necessarily heightened.” 1d. Federal Rule
of Evidence 404(b), in issue here, states:

[ e] vidence of other crinmes, wongs, or acts i s

not adm ssible to prove the character of a
person in order to show action in conformty

therewith. It may, however, be adm ssible for
ot her purposes, such as proof of notive,
opportunity, i ntent, preparati on, pl an,



know edge, identity, or absence of m stake or
acci dent.

The adm ssibility of extrinsic act evidence under Rul e 404(Db)
is determned by application of the two-part test enunciated by

this court in United States v. Beechum 582 F.2d 898 (5th Cr.

1978), cert denied, 440 U S. 920, 99 S. C. 1244, 59 L. Ed.2d 472

(1979). "First, it nust be determned that the extrinsic offense
evidence is relevant to an issue other than the defendant's
character.™ Id. at 911. "Second, the evidence nust possess
probative value that is not substantially outweighed by its undue
prejudi ce and nust neet the other requirenents of [Fed. R Evid.]
403."? Beechum 582 F.2d at 911. Character evidence is not
excluded because it has no probative value, but because it
sonetinmes may lead a jury to convict the accused on the ground of
bad character deserving punishnent regardless of quilt. United

States v. Anderson, 933 F.2d 1261, 1268 (5th Gr. 1991).

B. "Application of the Test"

To support his contention that the district court erred in
admtting evidence of the extrinsic acts, Carrillo relies on the

case of United States v. Silva, 580 F.2d 144 (5th Cr. 1978). In

Silva, the defendant was convicted for distributing heroin and

cocai ne; he argued that testinony admtted by the trial court

2Rul e 403 provides: "Although relevant, evidence may be
excluded if its probative value is substantially outwei ghed by
t he danger of unfair prejudice, confusion of the issues, or
m sl eading the jury, or by considerations of undue del ay, waste
of time, or needl ess presentation of cunul ative evi dence."



concerning a subsequent negotiation for the sale of heroin® was
i nadm ssi bl e under the identity exception without a showing that it
bore such a high degree of simlarity as to mark it as the
def endant's handi wor k. The court agreed with the defendant:
"[t]he identity exception has a nuch nore limted scope; it is used
either in conjunction with sonme other basis for adm ssibility or

synonynously wth nodus operandi." Silva. at 148. The court

stated an extrinsic offense is not adm ssi ble under 404(b) to show
identity "nerely because it is simlar, but only if it bears such
a high degree of simlarity as to mark it as the handi work of the
accused.” 1d. In the Silva case, the court held that "no such
handiwork was . . . shown." |d. Carrillo contends in the present
case that the district court erred in admtting evidence of the
extrinsic of fenses because they were not so simlar to the charged
offense as to mark it as his handi work.

To refute Carrillo's contention, the governnent relies on the

case of United States v. Torres-Flores, 827 F.2d 1031 (5th Cr.

1987), where the court all owed evidence to be adm tted show ng t hat
t he defendant, accused of assaulting a border patrol officer, had
previously been arrested at the sane river checkpoint so as to

pl ace t he defendant at the scene of the crinme. W believe that the

3 In Silva, the undercover agent who participated in the
charged offense testified to a continuing series of neetings with
t he defendant, the purpose of which was to | ocate a source of
supply. No further purchases were nmade, however, presunmably
because the agent was unable to provide the "front noney."



governnent's reliance on Torres-Flores, however, is msplaced

because that case did not involve the nodus operandi nethod of

proving identity.* In Torres-Flores, the defendant did not testify

and thus the only evidence to corroborate the border patrol
officer's testinony and place the defendant at the checkpoint
during the conm ssion of the offense was the testinony that he had
been apprehended there twi ce before. The court did not hold that
the evidence was adm ssi bl e based on the uniqueness or simlarity
bet ween the prior border crossings and the charged of fense, but on
the fact that the defendant had crossed there before and therefore
was nore |likely to have been there on the day the charged offense
occurred. Conversely, in the present case showing that Carrillo
was in the area where the charged offense occurred adds little
wei ght to the evidence agai nst himsince he doesn't deny being in
the area--he clains that he was a few blocks away at the
intersection of San Marcos and Buena Vi sta.

In that regard, the Fifth Grcuit has recogni zed that evi dence
not constituting a signature or otherwise denonstrating a

particul ar, identical nodus operandi may nonet hel ess be adm ssi bl e

under the identity exception. United States v. Evans, 848 F.2d
1352, 1360 (5th G r. 1988), nodified on rehearing, 854 F.2d 56 (5th

Cir. 1988); See, e.qg., United States v. Aguirre Aguirre, 716 F. 2d

4 Although the defendant in Torres-Flores argued that the
"prior apprehensions were dissimlar to and had nothing in common
with the nodus operandi of the assault," the court never
addressed that argunent. |d. at 1034.




293, 300 (5th Gr. 1983); United States v. Mntemayor, 684 F.2d

1118, 1121 (5th Cr. 1982). In United States v. Evans, 848 F.2d

1352, 1360 (5th Gr. 1988)(quoting 22 C. Wight 8 K G aham
Federal Practice and Procedure 8 5246, at 512 (1978)), nodified on

rehearing, 854 F.2d 56 (5th Cr. 1988), this court stated:

[t]he exception in Rule 404(b) for use of
other crinmes evidence will probably be used
nost often . . . "[t]o prove other like crines
by the accused so nearly identical in nethod
as to earmark them as the handiwork of the

accused.' This exception, often referred to
as the " handiwork or signature exception' or
the exception for ~nodus operandi' IS,
however, only one nethod by which ot her crines
can prove identity. It is inportant that
courts recognize these different nodes so as
not to i npose requi renents, such as

distinctive simlarity, that apply only to the

nmodus operandi nethod of identification, on

different nethods of using other crines

evi dence to show identity.
Wi |l e recogni zing the different nmethods by which other crinmes can
prove identity and that only the nodus operandi nethod needs to
nmeet the handi work or signature exception, here, it is abundantly
cl ear that the governnent sought to i ntroduce the extrinsic acts to
prove identity by showing Carrill o' s nethods of selling heroin were
so simlar to the nethod used in the charged offense and so
distinctive fromthe normal nmethod as to mark it as his handi worKk.
The governnent sought to avail itself of the nodus operandi nethod,
and, as such, the governnent was required to show that evidence of

the extrinsic acts was sufficiently simlar to the charged of fense

and sufficiently unique fromthe comon practice for it to do so.



Carrillo's extrinsic offenses of selling heroin fail to satisfy
t hose requirenents.

Detective Alonzo hinself testified that drug deal ers and users
frequent the area in which he made the drug purchase. He further
stated that it is "very comon"” for a street dealer to distribute
narcotics in a balloon; he explained that packaging the drug in
this way allows the dealer to swallow it if a police officer
approaches. Alonzo also testified that he had previously purchased
narcotics in undercover operations when a dealer distributed the
narcotics in a balloon. Alonzo did not testify to any
characteristics of the purchase that was unique or would tend to
mark the drug sale as the handiwork of the accused. In sum the
January 8 sale was a typical drug sale in a drug-ridden urban
nei ghbor hood where such transactions are commonpl ace. Thus, the
testinony of Garcia and Peters did not corroborate the identity of
the seller through unique or uncomon el enents of the transaction.
The evidence, in our opinion, did no nore than to illustrate
Carrillo's bad character and to show that he acted in conformty
wth that character on January 8. Such is not perm ssible; and,
indeed, is the purpose behind the prohibition of propensity
evidence in Rule 404(b). Therefore we hold that the trial court
erred in admtting evidence of Carrillo's extrinsic offenses of

sel ling heroin.



[11. CONCLUSI ON
The extrinsic acts of Carrillo were not sufficient to mark
them as the handiwork of Carrillo and thus were not adm ssible
under the nodus operandi nmethod of identification. For the
foregoing reason, the conviction of Carrillo is VACATED and the

case REMANDED for a new trial.
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