UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5612

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
EUSEBI O M RAMONTEZ, JR.,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Western District of Texas

(June 28, 1993)

Bef ore GOLDBERG GARWOOD and W ENER, Circuit Judges.
GARWOOD, Circuit Judge:

Def endant - appel | ant Eusebio Mranontez, Jr. (Mranontez),
proceedi ng pro se, appeals fromthe district court's order denying
his request for disclosure of grand jury transcripts. Because the
district court did not abuse its discretion in determning that
Mranmontez failed to show a particularized need for such
di scl osure, we affirm

Facts and Proceedi ngs Bel ow
In 1987, Mranontez pleaded guilty to one count of engaging in

a continuing crimnal enterprise in violation of 21 U S.C. § 848.



He was sentenced to a term of inprisonnent of thirty years. I n
1988 this Court dism ssed his direct appeal. Mranontez then filed
two notions to correct or reduce his sentence, pursuant to FED. R
CRm P. 35, and two notions to vacate, set aside, or correct his
sentence, pursuant to 28 U.S. C. § 2255. The district court denied
all four notions. M ranmontez appealed only the denial of his
second section 2255 notion; in 1991, this Court affirned that
deni al .

At issue hereis Mranontez's petition for disclosure of grand
jury transcripts, which he filed pro se on April 2, 1992. The
governnent responded on April 21, 1992. The district court,
construing the notion both as a request for disclosure under the
federal Freedom of Information Act (FOA), 5 US. C 88§ 551, et
seq., and as a request under FeED. R CRM P. 6(e),! denied the
motion in an order dated April 24, 1992.

On April 27, Mranontez served a reply to the governnent's
response to his notion for disclosure of grand jury transcripts; on
May 26, he filed a "Brief in support of Petitioner(s) [sic] Mtion
to Set Aside Order' of Dismissal," which was, in essence, a notion
for reconsideration pursuant to FED. R CQv. P. 60(b), asking that
the district court reconsider its April 24 ruling. The district
court entered an order on June 3, 1992, denying all relief

requested in the two pl eadi ngs.

. FED. R CRM P. 6(e)(3)(O (i) provides that "[d]isclosure

ot herwi se prohibited by this rule of matters occurring before the
grand jury may al so be nmadesQ(i) when so directed by a court
prelimnarily to or in connection with a judicial proceeding."”
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On June 12, Mranontez filed a notice of appeal, dated June 7,
1992.

Di scussi on

Jurisdiction

This Court nmay raise, sua sponte, the issue of its own
jurisdiction. Tijerina v. Plentl, 984 F.2d 148, 150 (5th Gr.
1993). There is a question as to whether Mranontez's notice of
appeal was tinely. This turns on whether the action for disclosure
of the grand jury transcripts is civil, in which case Mranontez
had sixty days to appeal fromthe April 24 order of the district
court, pursuant to FED. R App. P. 4(a), as this is a case in which
the United States is a party, or whether it is a crimnal action,
in which Mranontez had only ten days to file his notice of appeal
under FED. R App. P. 4(b).

The district court denied the notion for disclosure of the
grand jury transcripts on April 24, 1992. Mranmontez filed his
notice of appeal on June 12, 1992, wthin sixty days of the
district court's April 24 ruling. Because we determ ne that
Mranmontez's petition for grand jury transcripts is civil in

nature, this appeal is tinely under Rule 4(a).?2

2 Were we to conclude that this action is crimnal, the appeal
woul d be untinely, and we would lack jurisdiction to consider it.
In crimnal proceedings, notions for reconsideration, such as

Mranmontez's notion to set aside the order of dismssal, "are
tinmely filed if made within the period allotted for the noticing
of an appeal." United States v. Cook, 670 F.2d 46, 48 (5th

Cr.), cert. denied, 102 S.Ct. 2255 (1982). Here, if we treat
this case as crimnal, the notion for reconsideration is tinely
only if filed within ten days of the district court's order
denying his petition for disclosure of grand jury materi al s.
Filed on May 26, the notion followed the district court's order
by thirty-two days. Because Mranontez's notion for
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There are several factors supporting our conclusion that this
actionis civil. Wwen Mranontez filed his request for the grand
jury transcripts, his crimnal conviction had | ong been final: he
had pl eaded guilty, the district court had sentenced him and this
Court had dism ssed his direct appeal years previously. He had
filed two Rule 35 notions and two habeas proceedi ngs, all of which
the district court had deni ed; we had affirnmed the di sm ssal of the
| ast habeas petition the preceding year. Further, the district
court construed his petition, in part, as a request under the FO A
Al t hough M ranontez clainms on appeal that he did not intend his
petition as a FOA request, the district court's interpretation
enphasi zes the civil aspect of these proceedings. In addition
M ranmontez's petition for disclosure of the grand jury transcripts
states that it is filed for the purpose of obtaining information to
support the filing of a petition for a wit of habeas corpus under
28 U S.C. 8§ 2241, a civil action. Finally, although he filed the
petition for disclosure in the sanme court and under the sane docket
nunber as his earlier crimnal proceeding, this does not require
that his petition for grand jury disclosure be treated as a
crimnal action. In fact, filing the petitionin the sanme district
court was proper as that court supervised the grand jury's
proceedi ngs. Douglas QI Co. v. Petrol Stops Northwest, 99 S. Ct
1667, 1676 (1979) (requests for disclosure of grand jury testinony

must, as a general rule, be directed to the court that supervised

e district court | acked

reconsi deration was untinely, th
ld. The tine allowed for appeal of

jurisdiction to consider it.
the April 24 order |apsed.



the grand jury's proceedings, even when required for a civil
proceedi ng in another judicial district).
1. Denial of Request for Gand Jury Transcripts

In his motion for disclosure of grand jury transcripts,
M ranont ez sought to obtain access to the transcripts of all grand
jury proceedings related to his crimnal case. The district court
anal yzed this notion both under the FO A and under FED. R CRM P.
6(e). Mranontez now di savows any FO A aspect to his request for
the grand jury materials.?

A district court's denial of a notion for disclosure of grand
jury transcripts under Rule 6(e) is reviewed for an abuse of
di scretion.* Douglas G1l, 99 S.C. at 1675, In re Gand Jury
Testinony, 832 F.2d 60, 62 (5th Cr. 1987).

The proper functioning of the grand jury system depends upon
the secrecy of the grand jury proceedings. Douglas Gl, 99 S. Ct.
at 1672. The burden is on the party seeking disclosure to show
that "a particularized need" exists for the materials that

out wei ghs the policy of secrecy. Pittsburgh Plate 3 ass Co. v.

3 Even if Mranontez were asserting the FO A as grounds for
di scl osure, he would not prevail. The FO A directs agencies of
the federal governnment to nake certain information available to
the public. 5 U S C 88 552, et seq. Federal courts, however,
are expressly excluded fromthe definition of "agency" for
purposes of FO A disclosure requirenents. 5 U S.C 8§ 551(1)(B).
"The cases which have considered the question [of whether FOA
requi res disclosure of grand jury materials], by one route or
anot her, have uniformy concluded that grand jury information
wthin the scope of [FED. R CRM P.] 6(e) is exenpt from FO A
di sclosure.” Fund for Constitutional Gov't v. Nat'l Archives and
Records Service, 656 F.2d 856, 868, n.28 (D.C. Gr. 1981).

4 Orders granting or denying disclosure of grand jury
materials for use in civil actions are appeal able. 15B WR GHT,
M LLER, & CooPER, FEDERAL PRACTICE & PROCEDURE, 8§ 3914. 24, p.181 (1992).

5



United States, 79 S.Ct. 1237, 1241 (1959).

In order to neet this burden, Mranontez nust denonstrate that
(1) the material he seeks is needed to avoid a possible injustice
in another judicial proceeding, (2) the need for disclosure is
greater than the need for continued secrecy, and (3) his request is
structured to cover only material so needed. Douglas OQl, 99 S. Ct
at 1674. This show ng "nmust be made even when the grand jury whose
transcripts are sought has concluded its operations.” Id. The
district court found that Mranontez had nade no effort to satisfy
any of these conditions and denied his request.

It is clear that Mranontez did not show a "particul arized
need" under any of the three elenents set forth in Douglas GI.
Even construing his pleadings liberally, as the district court was
requi red to do because of his pro se status, Wsson v. QOgl esby, 910
F.2d 278, 281 (5th CGr. 1990), he has not furnished reason
sufficient to require disclosure of his grand jury proceedi ngs.
H's petition is wholly general and does not request any specific
portion of the proceedings for disclosure. M ranontez clains a
general "right" to disclosure of the transcripts. The nere
contention that the party seeking transcripts has a "right" to the
transcripts, w thout a proper show ng of need, wll not suffice to
justify disclosure. Pittsburgh Plate Gass Co., 79 S.Ct. at 1241.

In his pleadings before the district court, as well as in his
briefs on appeal, Mranontez describes errors or defects in grand
jury proceedi ngs, such as perjury, msleading hearsay evidence,
bi as, prosecutorial msconduct, and racial discrimnation, and

cites cases in which such matters have provided grounds for



di scl osure of the proceedings. He does not, however, assert that
any of these errors or defects occurred in his own grand jury
proceedi ngs, nor does he hint at any evidence in the grand jury
materials that mght reveal the presence of such an error or
def ect.

In support of his claim on appeal that the district court
abused its discretion in refusing to grant himaccess to the grand
jury materials, Mranontez relies on Dennis v. United States, 86
S.Ct. 1840 (1966). This case, however, is not applicable here.
There, the Suprenme Court held that it was an abuse of discretion
for a district court to refuse to disclose, in a crimnal trial
the grand jury testinony of witnesses who also testified at trial.
The Court noted that the traditional reasons justifying
nondi scl osure were not significant in those circunstances. Dennis,
86 S.Ct. at 1850, n.18. The defendants in that case had
denonstrated a "particul arized need" for the disclosure and had
showmn a likelihood that the wtnesses' testinony at trial was
i nconsistent with their earlier grand jury testinony. 1d. at 1850.

In contrast, Mranontez does not specifically request the
grand jury testinony of any witnesses who were called at trial. 1In
the only instance of alleged inpropriety he nentions in his briefs
on appeal, Texas Departnent of Public Safety O ficer Art Casarez
showed the photograph of a skull with a bullet hole in it to the
grand jury and suggested that Mranontez was responsible for

ordering the victims death.® Oficer Casarez repeated his

5 According to Oficer Casarez, the victimhad provided
information to | aw enforcenent authorities concerning
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testinony at Mranontez's bond hearing, a transcript of which is
included in the record before us in this appeal. Mranontez does
not assert any i nconsi stency between Oficer Casarez's testinony at
the bond hearing and that which he gave before the grand jury.
There is no need to disclose grand jury testinony if the sane
W t ness gave the sane testinony at a nonsecret bond heari ng.

Finally, by pleading guilty Mranontez has waived al
nonj urisdictional defects in the grand jury proceedings. Uni t ed
States v. Diaz, 733 F.2d 371, 376 (5th GCr. 1984) ("[We need only
point out that a valid guilty plea waives all nonjurisdictiona
defects in the proceedi ngs agai nst a defendant"). M ranontez does
not contend here that his guilty plea was not voluntary or
i nf or med.

Concl usi on

Even under a liberal construction of Mranontez's pl eadi ngs,
the district court did not abuse its discretion in refusing to
di scl ose the grand jury transcripts. Accordingly, the district
court's order denying his request for disclosure of grand jury
materials is

AFFI RVED.

M ranontez's drug operation.



