IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-5623

Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
ALEJOS GARCI A,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(June 30, 1993)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM

Al ejos Garcia was charged with conspiracy to possess
marijuana with intent to distribute in violation of 21 U S.C. 8§
846. After a jury trial, he was convicted and sentenced to a
termof inprisonnment of sixty-three nonths to be followed by a
five-year term of supervised release. Garcia appeals his
conviction. Finding no error, we affirm

| .
I n August 1990, Texas authorities in San Antoni o began

surveillance of Alejos Garcia and nunerous other individuals who

were suspected to be marijuana traffickers. |In particular, the



authorities observed various activities in and around a
particul ar house in San Antonio. The authorities observed Al ejos
Garcia and another man, Carlos Garcia,! go in and out of the
residence. Appellant and Carlos Garcia were eventual |y
approached by police officers at a |location other than the
resi dence. According to police, when questioned, appell ant
appeared quite nervous and told nunerous fal sehoods regardi ng his
prior activities. Appellant consented to a search of his
autonobile. Police found traces of marijuana scattered all over
the trunk of the car. Appellant was at that point arrested.
Police al so recovered a pager and $1,000 in cash from his person.

The police then transported appellant and Carlos Garcia to a
| ocati on where surveillance officers had observed the two nen
park a truck. Carlos Garcia admtted that the truck bel onged to
him A search revealed that marijuana and wood chi ps were
scattered in the truck. Police then searched the aforenentioned
resi dence. There police discovered a nunber of |arge wooden
crates containing wood chips simlar to the type found in Carl os
Garcia's truck. One of those crates contai ned several bundles of
marijuana wapped in plastic. Oher bundles were |ocated
t hroughout the house. A total of 250 pounds of marijuana was
sei zed by police.

At trial, the owner of the house, Norma Satterl und,

testified that Matil de Benavi des, one of Garcia's co-

1 The record does not indicate whether the two Garcias are
r el at ed.



conspirators, had approached Satterlund and offered to pay her if
she would permt Benavides to store marijuana at her house. On
several occasions, Satterlund testified, Benavides and other nen
woul d bring crates of marijuana to be stored at her house.
According to Satterlund, the nmen would enploy a legitinate
packi ng conpany to ship the crates to San Antoni o, but woul d use
fictitious nanes on the shipping docunents.? Satterlund
testified that she observed Al ejos Garcia at her house on several
occasions and that, in particular, Garcia was present during

conversati ons about marijuana.

A. Speedy Trial dains

A grand jury in San Antonio, Texas, indicted Garcia and his
co- def endants on Novenber 28, 1990, for conspiring to possess
marijuana with the intent to distribute.® Garcia was not
arrested until alnbst a year |later, on Novenber 20, 1991. On
Decenber 17, 1991, Garcia waived his right to personally appear
at his arraignnent. His trial was scheduled to occur on April 6,
1992. On April 3, 1992, Garcia noved to dism ss the indictnent

on the ground that he was denied a speedy trial. The district

2 A representative of the shipping conpany, Basse Truck
Lines, testified at trial and corroborated Satterlund's testinony
about the defendants' enploynent of the shipping conpany, which
was unaware of the illicit product that was bei ng shi pped.

3 A superseding indictnent was returned by the grand jury on
April 24, 1991, although the superseding indictnment sinply added
charges against Garcia's co-defendants and in no way altered the
ori gi nal charges agai nst Garci a.



court denied this notion. Alnpbst seventeen nonths |ater, on
April 13, 1992, Garcia's trial began. Garcia argues that the
district court erred in not dismssing the indictnent on the
ground that the Governnent denied Garcia his right to a speedy
trial under Rule 48(b) of the Federal Rules of Crim nal
Procedure,* the Speedy Trial Act, 18 U.S.C. § 3161(c)(1),° and

the Sixth Anendnent to the United States Constitution.?®

i) 8§ 3161(c) (1)
The Governnent, in its response to Garcia's notion to

dism ss the indictnent, conceded that sixty-nine days had passed
bet ween the date of Garcia's non-appearance at his arraignnent,’
Decenber 19, 1991, and the proposed date of trial, April 6, 1992.
Garcia argues that the tine between his arrest on Novenber 20,
1991, and the arrai gnnent on Decenber 19, 1991, should be al so
counted in cal culati ng whether 8 3161(c)(1)'s seventy-day period

was exceeded by the Governnent. W disagree. Wen an indictnent

“ Rule 48(b) provides, in pertinent part, that "if there is
an unnecessary delay in bringing the defendant to trial, the
court may dismss the indictnent, information or conplaint.”

5 Section 3161(c) (1) provides that a trial "shall commence
within seventy days fromthe filing date (and maki ng public) of
the information or indictnment, or fromthe date the defendant has
appeared before a judicial officer of the court in which such
charge is pending, whichever date |ast occurs" (enphasis added).

6 The Sixth Amendment provides a defendant with a right to a
"speedy trial." See Barker v. Wngo, 407 U S. 514 (1972).

" Because Garcia waived his right to appear at his
arraignnent, we nust treat his waiver as tantanount to a first
appear ance.



precedes an arrest -- as occurred in Garcia's case -- the first
appearance before a judicial officer of the court in which the

i ndi ctment has been filed is the triggering event. See 18 U S.C.
8§ 3161(c)(1). In this case, therefore, the time between Garcia's
arrest and hi s non-appearance at the arrai gnnment shoul d be
excluded in conputing the seventy-day peri od.

Al t hough the trial was scheduled to occur on April 6, 1991,
the district court granted the Governnent a one-week continuance,
which tolled 8 3161(c)(1)'s seventy-day clock during the period
of the continuance. According to Garcia, the continuance was
unjustified and, thus, wongly extended 8 3161(c)(1)'s time-
peri od beyond seventy days. The Governnent appeared at docket
call on Friday, April 3, 1992, and announced ready for trial to
comence the foll ow ng Monday. On April 6, however, the
Gover nnent announced to the district court that it had di scovered
over the weekend that an essential w tness was unavailable to
testify. The Governnent requested a continuance to secure the
presence of the witness. An evidentiary hearing was held on the
Governnent's notion, and the district court granted a one-week
conti nuance of the trial.

Any period of delay resulting fromthe absence or
unavailability of an "essential wtness" is excluded in conputing
t he seventy-day period. 18 U S.C. 8§ 3161(h)(3)(A). An essential
wi tness shall be considered absent "when his whereabouts are
unknown and, in addition, he is attenpting to avoid apprehension

or prosecution or his whereabouts cannot be determ ned by due



diligence." 18 U. S.C. 8 3161(3)(B). Ralph Sranek, the |aw
enforcenent officer who had been in charge of securing the
Governnent's witnesses, testified that his procedure for

communi cating with Norma Satterlund had been by | eaving a phone
nmessage at her residence with a relative and then receiving a
return call from Satterlund. Prior to April 3, 1992, Sranek had
not experienced any difficulty in having Satterlund return his
calls. During the week prior to April 3, Sranmek spoke with
Satterlund on three separate days. On Thursday, April 2, Sranek
made arrangenents with Satterlund to neet on the foll ow ng day,
Friday, April 3, in San Antoni o, Texas.

During their April 2 conversation, Satterlund inforned
Sranek that she had been continuously receiving a great deal of
pressure not to cooperate with the Governnent foll ow ng her
testinony at the trial of Matilde Benavi des, a coconspirator.
According to Sranek, Satterlund clained that her house had been
"shot up" with a firearmand that her car had been set on fire.
She neverthel ess told Sranek that she woul d appear on April 3 in
San Antonio to testify at Garcia's trial. After Satterlund
failed to appear at the appointnent schedul ed for the afternoon
of April 3, Sranek attenpted to contact her on Friday, Saturday,
and Sunday, but Satterlund never returned the calls.

In granting the Governnent's notion to continue the trial
for one week, the district court explicitly found that Satterl und
was unavail able and inpliedly found that she was an "essenti al

W t ness" for purposes of the Speedy Trial Act. W believe that



the district court did not abuse its discretion in granting the
Governnent's notion for a continuance. Accordingly, there was no
violation of the Speedy Trial Act because the trial took place

within the seventy-day peri od.

ii) The Sixth Arendnent

Garcia further argues that the district court erred in
denying his notion to dism ss the indictnent because, as he
al l eges, he was denied a speedy trial as guaranteed by the Sixth
Amendnent to the United States Constitution. The Sixth-Amendnent
right to a speedy trial attaches at the tinme of arrest or
i ndi ctment, whi chever comes first, and continues until the date

of trial. United States v. Walters, 591 F.2d 1195, 1200 (5th

Cr.), cert. denied, 442 U S. 945 (1979). Constitutional speedy-

trial clains are resolved by exam ning the follow ng four
factors: (i) the length of the delay; (ii) the reason for the
delay; (iii) when the defendant asserted his right; and (iv) the

prejudice to the defendant resulting fromthe delay. See Barker

v. Wngo, 407 U S 514, 530 (1972). 1In assessing prejudice, a
court should ook to the follow ng three policies behind the

Si xth Amendnent's guarantee of a speedy trial: (i) preventing
oppressive pretrial incarceration; (ii) mnimzing a defendant's
anxi ety and concern; and (iii) assuring that a delay does not

inpair the defense. See MIlard v. Lynaugh, 810 F.2d 1403, 1406

(5th Gr.), cert. denied, 484 U S. 838 (1987).

The first Barker factor -- whether the delay is of



sufficient length to be deened "presunptively prejudicial," id.
at 1406 -- is a threshold consideration. In this case, the
delay fromthe tine of the first formal federal charge, Novenber
20, 1990, to the date of trial, April 13, 1992, was al nost
seventeen nonths. This court has ruled that a thirteen-nonth
del ay between indictnent and trial is "presunptively

prejudicial." See Davis v. Puckett, 857 F.2d 1035, 1040-41 (5th

Cir. 1988). Accordingly, the delay in this case was al so
"presunptively prejudicial."”

Therefore, we turn to the other Barker factors: the reason
for the delay, the point at which the defendant asserted his
rights, and the prejudice (if any) to the defendant resulting

fromthe delay. See Barker, 407 U S. at 530. The princi pal

reason for the delay resulted fromthe Governnent's inability to
apprehend Garcia, who was believed to be |located in Laredo,
Texas. During the hearing on Garcia's notion to dismss the

i ndi ctment, Sergeant Sranek testified concerning the efforts by
the Governnent to locate and arrest Garcia. According to Sranek,
he informed narcotics officers in Laredo, Texas, of the pending
warrant for Garcia's arrest. Furthernore, "on numerous
occasions," Sranek testified, he tel ephoned the narcotics
officers in Laredo and requested themto |look for Garcia. The
officers in Laredo would then report back to Sranmek regarding
their lack of success. The evidence reflects that the delay in
arresting Garcia was not caused by the Governnent's | ack of

diligence. 1In addition, once Garcia was arrested, there was no



significant delay in comencing trial.

Wth respect to the next Barker factor, Garcia did not
conpl ain about any trial delay until April 3, 1992, when he filed
a notion to dismss the indictnent. |In addition, on February 27,
1992, Garcia hinself noved to continue the trial. Wth respect
to the final Barker factor, Garcia argues that he was prejudiced
by the delay because his key wi tness was unable to recal
accurately "events of the distant past."” The record, however,
does not indicate that the Governnent attenpted any deliberate
dilatory tactics in order to hanper the defense, which mlitates
against a finding of prejudice. Barker, 407 U S. at 531.
Finally, we observe that Garcia has not alleged that he was
subjected to oppressive pretrial incarceration or that he was
anxi ous or concerned while awaiting trial. |[|ndeed, he would be
hard pressed to nake such an argunent in view of the fact that he
was at large for an entire year following the return of the
i ndi ct nent.

Taking into account all of the Barker factors, we believe
that Garcia has failed to show that his constitutional right to a
speedy trial was violated. The district court, therefore, did
not err in denying Garcia's notion to dismss the indictnment on

constitutional grounds.?

8 Because there was nothing approaching a Si xth Anendnent
violation in this case, we |ikew se believe that there was no
violation of Rule 48(b) of the Federal Rules of Crim nal
Procedure. This court has held that Rule 48(b) does not require
di sm ssal absent a Sixth Amendnent violation, see United States
v. HIll, 622 F.2d 900, 908 (5th Cr. 1980), and that a district
court has extrenely broad discretion regardi ng whether to dism ss

9



B. Sufficiency of the Evidence

Garcia contends that the only evidence to support the
conviction was "inpeached testinony fromNorma Satterlund," an
acconplice witness. |In addressing a claimof insufficient
evi dence, we nust ask " whether, after viewing the evidence in
the light nost favorable to the prosecution, any rational trier
of fact could have found the essential elenments of the crine

beyond a reasonable doubt.'" Guzman v. Lensing, 934 F.2d 80, 82

(5th Gr. 1991) (citing Jackson v. Virginia, 443 U S. 307, 319
(1979)).

In effect, Garcia is arguing that the evidence is
constitutionally insufficient because Satterlund should not have
been believed. This court, however, is concerned only with the

sufficiency -- not the weight -- of evidence. See United States

v. G eenwod, 974 F.2d 1449, 1458 (5th Gr. 1992) ("whether

j udges doubt the credibility of a witness, even an acconplice
W t ness cooperating with the Governnent, is beside the point in
reviewing a sufficiency claimsuch as this"). The credibility of

the witnesses and the weight of the evidence is the exclusive

province of the jury. 1d. Particularly in view of the
corroborating evidence in this case, see supra Part |, we believe

that a rational jury could find beyond a reasonabl e doubt that

Garcia was a nenber of the conspiracy.

under Rule 48(b), see United States v. Novelli, 544 F.2d 800, 803
(5th Gr. 1977).

10



C. Alleged Hearsay Testinony

Finally, Garcia argues that Satterlund's testinony regarding
Garcia getting paid by a co-conspirator was inproperly admtted.
Satterlund's testinony reflects that she heard a di scussion in
whi ch one of the co-conspirators demanded noney to pay hinself
and others, including Garcia. At trial, Garcia failed to object
to this testinony on hearsay grounds. |f there is no
cont enpor aneous objection to testinony whose adm ssibility is
contested on appeal, the "plain error"” standard of review

applies. See United States v. Lechuga, 888 F.2d 1472, 1480 (5th

Cir. 1989). 1In order to constitute plain error, the error nust
have been so fundanental as to have resulted in a mscarriage of
justice. 1d. A statenent by a coconspirator made "during the
course and in furtherance of the conspiracy" is not hearsay.

FED. R Evip. 801(d)(2)(E). Statenents regarding the paynment of
nmoney for services rendered in acconplishing the illegal goals of
a conspiracy can be considered to be "in the course and in

furtherance of the conspiracy." See United States v. Mller, 664

F.2d 94, 98-99 (5th Cir.), cert. denied, 459 U S. 854 (1981);

United States v. McGQuire, 608 F.2d 1028, 1032-33 (5th Cr. 1979),
cert. denied, 444 U. S. 1092 (1980). Thus, there was no error in

admtting the testinony, plain or otherw se.®

° W note that Garcia's attorney nakes a reference in
Garcia's appellate brief to alleged "outrageous conduct" by the
Governnment in this case. Because of Garcia's counsel's failure
to adequately articulate his argunent, we are unable to assess
this claim However, our independent review of the record
reveal s no such m sconduct.
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For the foregoing reasons, we AFFIRM Garcia's conviction.
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