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Before WSDOM KING and DEMOSS, Circuit Judges.
DeEMOSS, Circuit Judge:

This appeal is conprised of three separate lawsuits. Two of
the suits were tried together in the sane district court; the other
was tried in the sanme district but by a different court. |In each
suit, a fornmer Mssissippi state enployee sued several state
officers alleging that his/her constitutionally protected property
right in enploynent with the state was extingui shed w thout due
process of law. Both district courts granted the state officers
summary judgnent. Because we find no genuine issues of material
fact exist, we affirm

| . FACTS AND PROCEDURAL HI STORY

Under M ssissippi |aw, state enpl oyees are categorized in one
of two ways: "state service" enployees or "nonstate service"
enpl oyees. Mss. CobE ANN. § 25-9-107(b), (c). State service
enpl oyees are afforded the protections of the state personnel
system Mss. CooE ANN. 8 25-9-121. Accordingly, no state service
enpl oyee in M ssissippi:

may be dismssed or otherwi se adversely affected as to

conpensati on or enploynent status except for inefficiency or

ot her good cause, and after witten notice and hearing within

t he departnent, agency or institution as shall be specifiedin

the rules and regulations of the state personnel board

conplying with due process of |aw
Mss. CobE ANN. 8§ 25-9-127. A state service enployee also "may
appeal his dismssal or other action adversely affecting his

enpl oynent status to the enpl oyee appeal s board” and ultimately to

the courts. Mss. CobE ANN. 8§ 25-9-131(1), (2). Nonst ate service
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enpl oyees are not covered by the state personnel system Mss. Cooe
ANN. 8§ 25-9-123.

The appel | ants, Katherine McMurtray, George George, and G nger
Croce, were enployees with M ssissippi's Departnent of Econom c
Devel opment (DED) until October 1988. At that tine, the appellants
were term nated as part of a legislatively nmandat ed reorgani zati on
of the DED. Specifically, in May 1988, the State of M ssissippi
enacted Senate Bill 2925 (the Act).! The Act, effective July 1,
1988, abolished the state's Research and Devel opnent Center (R&D
Center), reorganized its DED, and established the University

Research Center (URC).2 A portion of the R&D Center's duties were

The Act was later codified at Mss. CobE ANN. § 57-1-1 et
seq.

’2ln particular, Section 1 of the Act reads in pertinent
part:

SECTION 1. (1) The M ssissippi Research and Devel opnent
Center is hereby abolished fromand after July 1, 1988. Al
of the functions of the center shall be transferred on that
date to the M ssissippi Departnent of Econom c Devel opnent
or to the University Research Center which is created in
Section 3 of this act.

(2)(a) Fromand after July 1, 1988, the duties and
responsibilities of the Research and Devel opnent Center

whi ch are depicted organi zationally in the 1989 fiscal year
budget request of the Research and Devel opnent Center and
whi ch are perfornmed by the Forecast and Anal ysis Division,
the Adm nistration Division, the Governnent Services

Di vision and the Data Services Division except as provided
i n subsection 3(b) shall be transferred to the University
Research Center.

(b) Fromand after July 1, 1988, the duties and
responsibilities of the Research and Devel opnment Center not
included in the transfer described in paragraph (a) except
as provided in (3)(c) of this subsection shall be
transferred to the M ssissippi Departnent of Econom c
Devel opnent .



transferred to the DED, and the remaining duties were transferred
to the URC. The Act also transferred enpl oyees of the R& Center
to the DED and the URC in accordance with the transfer of duties.
To facilitate the reorgani zati on of the DED, the Act provided
in Section 28.(6):
For a period of one (1) year after the effective date of this
act the personnel actions of the departnent shall be exenpt
from State Personnel Board Procedures in order to give the
departnent flexibility in making an orderly, effective and
tinmely transition to the nmandated reorgani zati on.
The appellee, J. Mac Hol | aday, the Executive Director of the DED
interpreted these sections of the Act to nean that, between July 1,
1988, and July 1, 1989, state service enployees with the DED | ost
the protection of the state personnel system thereby enabling the

DED to termnate its enployees at will wthout providing witten

notice and a hearing. On Cctober 26, 1988, Holladay therefore

(3)(a) Al personnel of the M ssissippi Research and
Devel opment Center shall be transferred to the Departnent of
Econom ¢ Devel opnent or to the University Research Center
according to the transfer of their duties pursuant to this
section.
* * %

(d) I't is the intention of the Legislature that there be
a reduction in personnel where there is a duplication of
effort as a result of the transfers required by this
subsection. The Departnent of Econom c Devel opnent in its
reorgani zation pursuant to this act may utilize savings
realized from personnel attrition and other economes to
reall ocate and reclassify positions within the departnent,
subject to the approval of the State Personnel Board.

(e) Al personnel transferred to the University Research
Center shall becone subject to all personnel and
conpensation policies of the Board of Trustees of State
Institutions of Hi gher Learning; however, anyone so
transferred shall retain all of the protection and benefits
to which they have been entitled under the state personnel
system



i nfornmed DED enpl oyees that "the property interest of enpl oyees of
the M ssissippi Departnment of Economc Developnent has been
elimnated for a period of one year beginning July 1, 1988." In
addition, he infornmed themthat each position at the DED had been
elimnated and replaced with entirely different positions. DED
enpl oyees, he said, would have the "first opportunity" for re-
enpl oynent at the restructured DED, and would be allowed to apply
for a maxi mum of two positions by Cctober 28, 1988.

McMurtray, George, and Croce applied for positions in the
newly organized DED but were not hired. In Novenber 1988,
McMurtray filed suit in federal district court agai nst Hol | aday and
several other DED officials, in their individual capacities,
all eging that she had a constitutionally protected property right
in enploynent with the DED whi ch Hol | aday exti ngui shed wi t hout due
process of |aw Hol |l aday filed a notion for sunmary | udgnent,
which the court granted in Mrch 1992. Ceorge and Croce,
neanwhil e, also filed suit® against Holladay, et al., in Apri
1989, alleging that they, too, had a constitutionally protected
property right in enploynent wth the DED which Holl aday
extingui shed wi thout due process of law. Holladay again filed a

nmotion for summary judgnent, which the district granted i n February

The suit was filed in the same federal district, the
Southern District of Mssissippi, but in a different court.
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1992. See Buford v. Holladay, 791 F. Supp. 635 (S.D. Mss. 1992).4

McMurtray, CGeorge, and Croce appeal together.
1. DI SCUSSI ON

A. Standard of Revi ew

We review a summary judgnent de novo, sitting as if we were

the district court itself. DE. W, Inc. v. Local 93, Laborers'

Int'l. Union, 957 F.2d 196 (5th Cr. 1992). Therefore, summary

judgenent is appropriate if there is "no genuine issue as to any
material fact and . . . the noving party is entitled to a judgnent
as a matter of law" Feb. R CQv. P. 56(c).

B. Status of the Appellants' Property Interests

The appellants' first contention is that Holl aday's summary
termnation of them was a violation of their due process rights
under the United States Constitution because Section 28.(6) of the
Act did not extinguish their property interest in enploynment with
t he DED. The United States Constitution is not the source of
property interests. Rather, it nmerely provides procedural
protections agai nst the i nvasion of an acquired property interest.

U S. Const. anend. XIV, § 1; Board of Regents v. Roth, 408 U.S. 564,

576, 92 S. . 2701, 2708 (1972). Property interests "are created
and their dinensions are defined by existing rules or
under st andi ngs that stem from an i ndependent source such as state

law." d eveland Bd. of Educ. v. Loudermll, 470 U. S. 532, 538, 105

S. . 1487, 1491 (1985); see also Schaper v. Cty of Huntsville,

“The district court's opinion in McMirtray v. Holladay, G v.
Action No. J88-0619(W (S.D. Mss. Mar. 31, 1992), was not
publ i shed.




813 F.2d 709, 713 (5th Cr. 1987). Once bestowed, property
interests may not be extingui shed by the state w thout adherence to

m ni mal due process standards. Boucvalt v. Board of Conmmirs, 798

F.2d 722, 728 (5th Cr. 1986). But the | egislature, which creates
the property interest in the first place, may also take it away:
"The procedural conponent of the Due Process C ause does not
"inpose a constitutional limtation on the power of Congress to
make substantive changes in the law of entitlenent to public

benefits.'" Atkins v. Parker, 472 U S. 115, 129, 105 S. C. 2520,

2529 (1985) (quoting Ri chardson v. Belcher, 404 U S. 78, 81, 92 S.

Ct. 254, 257 (1971)); see also Gattis v. Gravett, 806 F.2d 778, 781

(8th Cr. 1986) ("the | egislature which creates a property interest
may rescind it, whether the legislative body is federal or state
and whether the interest is an entitlenent to econom c benefits, a
statutory cause of action or civil service job protections").

In this case, the appellants and Holladay agree that the
appellants had a constitutionally protected property interest in
their enploynent with the DED, at |east through June 30, 1988. The
di spute arises over whether the M ssissippi Legislature abrogated
that property interest with enactnent of Section 28.(6) of the Act.
The appellants stress that their property interest arose out of
their state service status, Mss. CooeE ANN. 8§ 25-9-107(b), and the
concom tant procedural protections of the state personnel system
Mss. CobE ANN. 88 25-9-121, 25-9-127. Therefore, the appellants
argue, if the Legislature intended to extinguish their property

interests, it would have to explicitly abolish the state service




status of all enployees at the DED. Then, and only then, could the
DEDtermnate its enpl oyees at will, w thout adhering to procedural
due process as required by § 27-9-127.

As for Section 28.(6), which afforded the DED a one year

exenption from"State Personnel Board Procedures," the appellants
insist that this provision does not explicitly abolish, or even
affect, their state service status. Instead, they claimthat the
provi sion goes no further than it says, that the DEDis exenpt from
the State Personnel Board Procedures. Furt hernore, they argue,
Section 1.(3)(d) permtted the DED, in its reorganization, to
reclassify "positions" within the DED but subject to an inportant
limtation: "the approval of the State Personnel Board. "
Hol | aday's, and both the district courts', interpretation of
Section 28.(6) is totally inconsistent wwth Section 1.(3)(d), they
claim While Section 28.(6) fails to explicitly address the
enpl oyees' state service status, Section 1.(3)(d) places their
"positions" squarely within the control of the State Personnel
Board and not the DED. Thus, they conclude, the Act never
extingui shed their property interests.

The appel lants' contention is not neritless. But it begs an
i nportant question: what exactly does a departnent's exenption from
such procedures ultimately nean? Qur reading of the relevant
statutes tells us that, in fact, the Legislature intended to
suspend DED enpl oyees' property interests for one year. Under

M ssi ssippi |aw, the State Personnel Board, which is created under

Mss. CooE ANN. 8 25-9-109, is charged with "[a]dopt[ing] and



anend[ing] policies, rules and regulations establishing and
mai ntaining the State Personnel System" Mss. CooeE ANN. 8 25-9-
115(c). In effect, the State Personnel Board represents the state
personnel system neaning any of the systenmis rules, regul ations,
or procedures are also the Board's. The state personnel system
requires that, for a state service enployee to be termnated, the
departnent (or other entity) nust have good cause and al so provide
the enployee with witten notice and a hearing. Mss. CobE ANN. 8
25-9-127. Therefore, if a departnment (or other entity) is exenpt
fromthe state personnel systems rules and regul ati ons, then that
departnent is free to termnate its enployees at wll, wthout
notice or a hearing.

Wth regard to the alleged contradiction between Section
28.(6) and Section 1.(3)(d), we point out that the Act was limting
the DED s ability to reclassify "positions" and not its authority
toterm nate personnel. The Legislature in Section 1.(3)(d) nerely
was reaffirmng existing M ssissippi law with regard to
reclassifying state service positions: the board "[r]ecommend] s]

policies and procedures for the establishnent and abolishnent of

enpl oynent positions within state governnent." Mss. CobE ANN. 8§ 25-

9-115(i) (enphasis added). The provisionis unrelated to the DED s
personnel responsibilities, in stark contrast to Section 28.(6).
That provision exenpts the "personnel actions" of the DED "from
State Personnel Board Procedures in order to give the departnent

flexibility in making an orderly, effective and tinely transition



to the nmandated reorgani zation." As one of the district courts
stated bel ow

The difference between the two sections is the difference

between a job classification and the person holding the job

classification. Under Section 28(6), a person holding a

particular job classification was subject to term nation, but

under Section 1(3)(d), the job classification could not be
nodi fied wi thout conpliance with the procedures of the State

Per sonnel Board.

Buf ord, 791 F. Supp. at 642.

We agree with the appellants that the Act does not explicitly
provi de that DED enpl oyees lost their state service status.® The
Legi sl ature certainly could have been nore precise. Nonetheless,
the | ogi cal extension of Section 28.(6), when read in conjunction

with other relevant portions of the Act and the M ssissippi Code,

The appellants further submt that, in addition to its
absence of explicit |anguage, the Act as a whol e evinces the
legislature's intent to preserve the property interests of state
servi ce enpl oyees, such as those with the DED. Specifically,
Section 1.(3)(e) of the Act extended the protections of the state
personnel systemto those enployees transferred fromthe R&
Center, which had carried state service status, to the URC, which
currently carries nonstate service status. See Mss. CooE ANN. 8§
25-9-107(c)(vii). The appellants nmaintain that this is evidence
of the legislature's general interest in preserving property
interests rather than |imting them The appellants' argunent is
unconvi nci ng, and possi bly counterproductive to their effort.

The legislature's affirmative efforts to extend protections to
t hese enpl oyees -- and not DED enpl oyees -- strongly suggest
that, when it wants to ensure that enployees retain their state
service status, the legislature is clear and unanbi guous about
its intentions.

Finally, the appellants also ask us to consider two ot her
matters in determning the status of their property interests:
the actions of the DED before and after enactnment of the Act, and
two conflicting interpretations of the Act by the office of the
state's attorney general. While such evidence may suggest that
the state governnent had difficulty interpreting the Act, we
refuse to consider such matters. Qur resolution of this appeal
Wll rest solely on interpreting the M ssissippi Legislature's
intentions, as enbodied in the Act.
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is that the legislature intended to suspend the property interests
of DED enployees for one year. Because no genuine issue of
material fact exists as to whether Section 28.(6) of the Act
extingui shed the appellants' property interest, summary judgnent
for Hol |l aday was appropri ate.

C. Leqislative Due Process

Fi ndi ng that the appell ants property i nterest was exti ngui shed
by the Act, we nmust next consider the appellants' contention that
t hey nonet hel ess were deni ed due process. The Suprene Court | ong
ago established that, when a |egislature extinguishes a property
interest via legislation that affects a general class of people,
the legislative process provides all the process that is due. Bi-

Metallic Inv. Co. v. State Bd. of Equalization, 239 U S. 441, 445-

46, 36 S. Ct. 141, 142-43 (1915); Logan v. Zi mmernman Brush Co., 455

U S 422, 433, 102 S. Ct. 1148, 1156 (1982); see al so Jackson Court

Condom niuns v. Gty of New Ol eans, 874 F.2d 1070, 1074 (5th Gr.

1989); Gattis, 806 F.2d at 781.

The appell ants claimthat the Act affected a specific, and not
a general, class of people: the 29 individuals who | ost their jobs
at the DED through reorgani zation. W disagree. Wile those 29
individuals (including the three appellants) may have |ost their
jobs, the Act was intended to affect every enployee at the DED

whi ch qualifies as a general class of people. See O Bannon v. Town

Court Nursing Cr., 447 U.S. 773, 799-801, 100 S. C. 2467, 2483

(1980) (Blackmun, J., concurring) ("[w hen governnental action

affects nore than a few individuals, concerns beyond econony,
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efficiency and expedition tip the bal ance against finding that due
process attaches"). Because no genuine i ssue of material exists as
to whether the appellants were denied |egislative due process,
summary judgnent was appropri ate.

D. Monetary Conpensati on

The appellants' Ilast contention is that, when the state
extingui shed their property rights, the Act constituted a "taking,"
and they should therefore be justly conpensated pursuant to the
Fifth Arendnent. Even if the Act anounted to a "taking" under the
Fifth Amendnent, and we do not conclude that it does, the
appellants' claim would be barred because under the Eleventh
Amendnent, a citizen may not sue his own state in federal court.

U S. Const. anend. Xl; Pennhurst State School & Hosp. v. Hal der man,

465 U.S. 89, 98, 104 S. C. 900, 906 (1984). Therefore, the
portion of the appellants' suit regardi ng nonetary conpensation is
barred.®
[11. CONCLUSI ON
The summary judgnents granted bel ow were appropriate and are

t her ef or e AFFI RVED

The portion of the appellants' suit regarding the status of
their property interest and whether they were denied | egislative
due process is not simlarly barred because Congress has the
power with respect to the rights protected by the Fourteenth
Amendnent to abrogate El eventh Amendnent immunity. See U. S.
Const. amend. XIV, 8 5; Fitzpatrick v. Bitzer, 427 U S. 445, 451-
56, 96 S. Ct. 2666, 2669-71 (1976). Congress granted federal
courts jurisdiction to hear private suits against states
i nvol ving constitutionally protected property interests under 42
U S C § 1983.

opi n\ 92- 07255. opn
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