IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7266

UNI TED STATES OF AMERI CA,

Pl aintiff-Appellee,

VERSUS
M CHAEL BARNARD BALL,
Def endant - Appel | ant.

Appeals fromthe United States District Court
for the Northern District of M ssissippi

(March 24, 1993)

Bef ore GARWOOD and HI GAd NBOTHAM Circuit Judges, and SCHWARTZ',
District Judge.

PER CURI AM
M chael Ball appeals his conviction for possession of a stol en
United States Treasury check, in violation of 18 U S.C. 81708.
Finding no error, we affirm
| . FACTS
On May 4, 1990, the United States Treasury issued a check in
t he amount of $963.00 for paynment of a federal tax refund due Louis

B. Buchanan. Al though the check was nail ed to Buchanan's residence

" Senior District Judge of the Eastern District of
Loui siana, sitting by designation.
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in Colunbus, Mssissippi, he never received the check. The
Governnent clains the check was intercepted by Ball, who lived in
Buchanan's nei ghborhood and had access to his nmail box. Bal |
subsequently attenpted to cash the treasury check at a grocery
store located in a nearby town. In doing so, Ball enlisted the
assi stance of Dudley Wiley, a co-worker. Wiley knew the owners
of the grocery store, and it was in reliance of this relationship
that one of the owners agreed to cash the treasury check despite
Ball's failure to present proper identification.

Ball was | ater charged in a two-count indictnent with passing
and possessing a stolen United States Treasury check in violation
of 18 U.S.C. 88 510, 1708. A jury found Ball guilty of possessing
a stolen treasury check as alleged in count two of the indictnent,
but was unable to reach a verdict wth respect to the passing
charge contained in count one.!?

1. DI SCUSSI ON

The Governnent's principal evidence was the testinony of Dudley
Wiley. Neither party disputes that Dudley Wiley was deaf, his
spoken words unintelligible, or that his wife was appointed and
sworn as an interpreter of his speech. Ball, however, asserts that
it was inproper to appoint an interpreter where, as here, the
W t ness coul d have responded to counsel's questions through witten
statenents or other unspecified neans.

Atrial court's decisionto appoint aninterpreter is reviewed

. It is with the permssion of the district court that
Ball| has been allowed to bring this out-of-tine appeal.
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under an abuse of discretion standard. See United States V.

Martinez, 616 F.2d 185, 188 (5th Cr. 1980); Suarez v. United

States, 309 F.2d 709, 712 (5th Gr. 1963). The trial court held a
hearing outside the presence of the jury to determ ne the proper
procedure to elicit Dudley Wiley's testinony. The Gover nnent
proposed to have Wiley's wife, Ophelia Wiley, act as an
interpreter to which Ball objected, but failed to offer an
al ternative. Thereafter, the trial court gave the parties an
opportunity to question Wiley's wife with respect to her ability
and qualifications and the opportunity to test the adequacy of her
interpretive skills by allowing counsel from both sides to ask
questions of Wiley through his wife. The trial court found that
the long-standing relationship between the witness and his wfe
allowed the two to comunicate with one another freely and then
qualified her as an expert pursuant to Federal Rules of Evidence
Rul es 604 and 702. The defendant renewed his objection to the use
of an interpreter, but he continued to offer no alternative to the
Governnent's proposed nethod of eliciting the testinony and his
obj ection was overruled. Under these circunstances, we find the
trial court's initial decision to appoint an interpreter to have
been within its sound discretion.

Ball next argues that the trial court erred in failing to
termnate the questioning of Wiley when it becane necessary for
his wife to repeat and rephrase questions posed by counsel. Bal
further contends that the trial court erred in allowng Wiley's

wfe to interject statenents outside the scope of her husband' s



responses to the questions posed. At the trial level, Ball's
objection was limted to receiving the testinony through an
interpreter and Ball's qualitative objections are raised for the
first tinme on appeal. |In the absence of an objection bel ow, we nmay
only reverse the conviction if the trial court's error, if any,

rises to the level of plain error. See United States v. King, 505

F.2d 602, 605 (5th Gr. 1974).

It is well established that an interpreter nust have no
interest in the outcone of a crimnal proceeding if he or sheis to
act in his or her professional capacity during the course of those
proceedi ngs. There is, however, no absol ute bar agai nst appointing
a wtness' relative to act as an interpreter when circunstances

warrant such an appointnment. See United States v. Addonizio, 451

F.2d 49, 68 (3d Cr. 1971), cert. denied, 405 U S 936, 92 S .t

949 (1972). Rather, the trial court nmust take into consideration
t he uni que circunstances of each case including the interpreter's
interest and involvenent in the case, the necessity of having a
famly nenber act as an interpreter, and available alternative
nodes of testinony. Here, theinterpreter's only connection to the
def endant was that she was married to a witness at the defendant's
trial. Moreover, the nature of the witness's handicap nade it
necessary for the trial court to appoint soneone famliar with the
wtness and "prevented the court from obtaining a wholly

disinterested person.”" See Prince v. Beto, 426 F.2d 875, 876 (5th

Cr. 1970). In the absence of the slightest show ng that the

interpreter harbored any feelings of malice or prejudice toward the



defendant, we find no reason to believe that Ms. Wiley's interest
inthe trial's outcone was so prodi gious as to pose athreat to the
fairness of the proceedings. 1d. at 876-77.

Defendant's argunent that the interpretation provided by
Wiley's wife was of such poor quality as to deprive the defendant
of a fair trial and his rights to due process is also wthout
merit. Qur reviewof the record of the proceedi ngs bel ow reveal ed
that the interpreter posed the questions asked to her husband as
they were stated to her by counsel and re-phrased those questions
only when it was necessary to assist her husband i n understandi ng
a particular question. Ms. Wiley's translation of the
defendant's statenents were |likewise to the point and wthout
superfl uous expl anati on. On the one occasion when Ms. Wiley
interjected a statenent that fell outside the scope of her
husband's response to a question, she relayed a fact within her
personal know edge that had little, if any, bearing on the
defendant's participation in the alleged crimnal conduct. The
defendant's conplaint that Ms. Wiley's statenent denied himhis
right to cross-exam ne a Governnment witness is without foundation.
It was well within the defendant's right to have called Ms. Wiley
as a wtness in the proceedings, and his failure to do so indicates
that he found her statenent to be unworthy of further elaboration

or explanation. See Fairbanks v. Cowan, 551 F.2d 97, 99 (6th Cr.

1977); see also United States v. Omen, 484 U. S. 554,559, 108 S. Ct.

838, 842 (1988). Finally, the trial court went to great lengths to

instruct the jury regarding Ms. Wiley's limted role within the



proceedi ngs thereby ensuring that her particular participation as
an interpreter was well understood by the jury. W therefore hold
that the district court did not commt error, let alone, plain
error.?

Ball's final argunent contends that the evidence admtted at
trial was insufficient to support his conviction. On appeal, the
Governnent is entitled to have us exam ne the evidence in the |ight

nost favorable to it--to nmake all reasonable inferences and

credibility choices in favor of the verdict. See United States v.
Jokel, 969 F.2d 132, 134 (5th Cr. 1992). "The evidence is
sufficient if a reasonable trier of fact could have found that it
established guilt beyond a reasonable doubt. Every reasonabl e
hypot hesi s of innocence need not have been excl uded, nor need the
evidence be entirely inconsistent with innocent conduct." Id.

(citing United States v. Vasquez, 953 F.2d 176, 181 (5th Gr.),

cert. denied, @ US _ , 112 S .. 2288 (1992). The evidence, in

this case, included testinony fromWiley that he had been asked by
Ball to help himcash the treasury check. The store owner, Marion
Kill ebrew, testified that she had cashed the treasury check for
Wil ey and a man whomshe believed to be Ball. Further inplicating
Ball was the appearance of his fingerprints and palmprint on the

check. Finally, Louis Buchanan testified that he never gave Bal

2 As the defendant did not allege a violation of the Court
Interpreters Act of 1978, 28 U.S.C. 81827, at trial or on appeal
and since a conviction will be reversed based on a failure to
conply with the Act's provisions only when fundanental unfairness
has resulted, we find it unnecessary to address whether the trial
court's decision to appoint Ms. Wiley conplied with the terns
of that statute.



perm ssion to cash or possess the check. W thus find that there
was nore than sufficient evidence for a reasonable jury to have

convicted Ball as to count two of the indictnent. See United

States v. Hall, 845 F.2d 1281, 1284 (5th Gr.), cert. denied, 488

U S. 860 (1988).
There is no error in the record before us and, accordingly, we
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