IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7294

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
TERRY LEE SHANNON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of M ssissipp

(January 12, 1993)

Before WLLI AMS, H GE NBOTHAM and BARKSDALE, Circuit Judges.
JERRE S. WLLIAMS, G rcuit Judge:

Terry Lee Shannon appeals his conviction for firearm
possessi on. Shannon pl eaded insanity at his trial, and the
district court instructed the jury on the insanity defense. The
court, however, refused to instruct the jury about the mandatory

comm tment procedures that acconpany a jury verdict of "not
guilty only by reason of insanity” ("NA@"). Shannon contends
that the court's refusal to reveal the required disposition of a
def endant acquitted because of his insanity was error in |light of
the Insanity Defense Reform Act of 1984, 18 U.S. C. 88 4241-4247

("IDRA" or "Act"). W affirmthe district court's decision. W



agree that district courts possess no discretion to offer such

i nstructi ons.

. FACTS AND PRI OR PROCEEDI NGS

The principal facts are uncontroverted and | argely sti pul at ed.
At about 4:00 a.m on the norning of August 25, 1990, Sergeant
Marvin Brown of the Tupel o Police Departnment was on roving patro
and stopped Shannon as he wal ked down a Tupel o street. The officer
told Shannon that a detective wanted to speak with him and asked
Shannon to acconpany him back to the station. Shannon then told
Sergeant Brown that he did not want to |ive anynore, whereupon he
wal ked across the street, pulled a pistol fromhis coat or shirt,

and shot hinself in the chest. The wound was not fatal.

Shannon had acquired the gun the day before fromhis son, with
whom Shannon had ridden to the Tupelo Airport where the son was
catching a return flight to New York. Wen Shannon | earned his son
was planning to board the plane with the pistol, he retrieved it
because he knew it was unlawful to go through airport security with
a firearm Shannon also knew as a prior convicted felon that he
could not lawfully possess a firearmhinself, and he | ater stated
that he had planned to carry the gun to his nother's house until he

could deliver it to his parole officer.

In the early norning hours of August 25, Shannon had |eft his

girlfriend's house and began walking to his nother's house,



purportedly to leave the gun with her. Before he reached the
house, he had been stopped and questioned by Sergeant Brown, and
this led to Shannon shooting hinself. He was indicted for
possession of a firearm by a convicted felon in violation of 18

U.S.C. § 922(g)(1).

Before trial, the defense noved to have Shannon decl ared
nentally inconpetent to stand trial.!? The court scheduled a
conpetency hearing, heard expert testinony regarding Shannon's
ability to participate in his trial, and concl uded that he was abl e
"to understand the nature and consequences of the proceedings
against him and to assist properly in his defense.” The case
proceeded to trial on the defense of insanity. Shannon concedes
that the Governnent presented evidence at trial that, if believed
by the jury, was sufficient to prove the essential elenents of the
crime charged. The jury's role then becane the consideration of

Shannon's insanity defense.

Shannon concedes he "unquestionably knew as an abstract
proposition that it was unlawful for himto possess a firearm" He
urges, however, that the question renmains whether he appreciated

t he wongful ness of his acts under the circunstances prevailing at

118 U . S.C. 8§ 4241, Determnation of nental conpetency to
stand trial, establishes the procedure for evaluating whether a
defendant is "suffering froma nental disease or defect rendering
himnmentally inconpetent to the extent that he is unable to
understand the nature and consequences of the proceedi ngs agai nst
himor to assist properly in his defense."
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the time of the offense. Dr. Richard G Ellis, a psychologist with
t he Bureau of Prisons, and Dr. M chael D. Roberts, a local clinical
psychol ogi st, testified at Shannon's trial regarding his nenta
condition at that tine. The precise nature of their diagnhoses
differed, but they both agreed that Shannon suffered from nental
illness at the tinme of trial and possibly at the tine of the
shooting. Despite their acknow edgnent of Shannon's chroni c nent al
probl ens, however, the experts agreed that Shannon's nental ill ness
was not so severe as to render himlegally insane at the tine of
the of fense and thus unable to appreciate the nature, quality, and

wr ongf ul ness of his actions.

The court properly instructed the jury on the insanity
defense.? It refused Shannon's request to informthe jury that an
NG verdict would result in Shannon's involuntary comnmtnent in

accordance with 8§ 4243(e) of the |DRA? The jury rejected

2 The district court defined "insanity" as follows: "The
def endant was insane as the |aw defines that termonly if, as a
result of a severe nental disease or defect, the defendant was
unabl e to appreciate the nature and quality or the w ongful ness
of his acts. Mental disease or defect does not otherw se
constitute a defense.” This definition conports with the
statutory provisions of 18 U S.C. § 17.

3 Section 4243(e) ensures that a federal crimnal defendant
found not guilty by reason of insanity will not be rel eased onto
the streets. It provides that "the Attorney Ceneral shal
hospitalize the person for treatnment in a suitable facility"
until a State assunes responsibility for the defendant's care and
treatnment or until it can be certified that his release wll not
pose a substantial danger to others or to property.

Shannon's counsel attenpted to nmake this nandatory
confinenent known to the jurors. During a jury instruction
conference, counsel suggested two alternative instructions: (1)
"In the event it is your verdict that the defendant is not guilty
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Shannon's insanity defense and returned a guilty verdict. Because
Shannon al ready had three previous convictions, the district court
sentenced himto serve fifteen years without the possibility of
probation or parole pursuant to 18 U S.C. 8§ 924(e)(1). Shannon's

appeal is tinely.

1. DI SCUSSI ON
This case presents a single issue: didthe district court err
in refusing to instruct the jury that Shannon would be conmtted
until he was no | onger dangerous if the jury found him"not guilty
only by reason of insanity"? The issue arises because it is urged

that the established | aw was changed by the | DRA of 1984.

A. The Law Before the 1984 Act

The wel | -established general principle is that a jury has no
concern with the consequences of its verdict. As the Suprenme Court

stated succinctly in Rogers v. United States, "the jury [has] no

sentenci ng function and should reach its verdict without regard to
what sentence m ght be inposed.” 422 U S. 35, 40, 95 S.Ct. 2091,
2095, 45 L.Ed.2d 1 (1975). This Grcuit has |l ong recogni zed that
puni shment and sentencing are matters entrusted exclusively to the

trial judge. We have held specifically that juries should not

only by reason of insanity, it is required that the Court commt
the defendant,"” or (2) "[Y]ou should know that it is required
that the Court conmt defendant to a suitable hospital facility
until such tine as the defendant does not pose a substantial risk
of bodily injury to another or serious danger to the property of
another." The trial judge rejected both versions.
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ordinarily be infornmed about the consequences of an NG verdict.

See United States v. MCracken, 488 F.2d 406, 423 (5th Cr.
1974) ("Except where a special provision nmandates a jury role in
assessnent or determ nation of penalty, the punishnent provided by
| aw for of fenses charged is a matter exclusively for the court and
shoul d not be considered by the jury in arriving at a verdict as to

guilt or innocence.").

McCracken, a pre-IDRA case, posed an issue simlar to the one
we face today. W reversed the defendant's mnurder conviction
because the trial court instructed the jury that if it returned an
NG verdict, the defendant would be freed. The jury charge
enbodi ed a then-accurate statenent of the | aw, no federal statutory
schene yet provided for the disposition of defendants acquitted due
toinsanity. W recogni zed, however, that the court's instruction
possi bly served to coerce or induce a guilty verdict since jurors
at that tinme were assuned to be fearful of those with nental
i1l ness and m ght convict i nsane defendants based upon a perceived
need to protect society rather than face the risks resulting from
their imrediate release onto the streets. We |anented that the
absence of federal conmm tnent procedures | ed to heavy reliance upon
state authorities toinstitute conmtnent proceedi ngs agai nst those
acquitted by reason of insanity. W |abelled such dependence one

of the "the harsh effects of the federal statutory silence."



In the McCracken opinion, we noted the District of Colunbia
Circuit's decision in Lyles v. United States, 254 F.2d 725, 728

(D.C. Gr. 1957)(en banc), cert. denied, 356 U S 961, 78 S.Ct

997, 2 L.Ed.2d 1067 (1958). 1In Lyles, a divided court held that a
jury should be infornmed that such an NG verdict would result in
defendant's involuntary conmmtnent. But a key feature
di stingui shed Lyl es. The case arose under the D.C. Code, which
Congress had anended to provide for mandatory commtnent of a
def endant who asserted a successful insanity defense.* Despite our
apparent appreciation for such a statute, we noted that the absence
of conparable federal legislation nade the D.C. Crcuit's approach
i napposite for other circuits. McCracken, 488 F.2d at 422. W
t herefore concluded i n McCracken that, absent an explicit statutory
directive mandati ng an enhanced jury role, it was i nappropriate for

jurors to consider possible post-trial punishnents. 1d. at 423.

McCracken was a natural descendant of our earlier decision in

Pope v. United States, 298 F. 2d 507 (5th Gr. 1962), cert. denied,

381 U.S. 941, 8 S. . 1776, 14 L.Ed.2d 704 (1965). |In Pope, we
affirmed the trial court's refusal to informthe jury about what

would occur if they found Pope "not guilty only by reason of
insanity." There too, we expressly rejected the Lyles approach
hol ding that "[d]ifferent rules and different statutes apply to the

Courts of the District of Colunbia." [d. at 509. Enphasizing our

4 The Code provision did not by its own terns nmandate the
giving of such an instruction. See Lyles, 254 F.2d at 728-29.
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| ong-standi ng focus on the unique duties of judges and juries, we
sai d:

Unl ess otherwi se provided by statute, it is the duty of
the court to inpose sentence, or nmake such other
di sposition of the case as required by law, after the
facts have been decided by the jury. To informthe jury
that the court may inpose m nimum or nmaxi mum sentence,
will or will not grant probation, when a defendant w ||
be eligible for a parole, or other matters relating to
di sposition of the defendant, tend to draw the attention
of the jury away fromtheir chief function as sol e judges
of the facts, open the door to conprom se verdicts and to
confuse the issue or issues to be decided. |In a case of
this nature what they were to decide was whether the
def endant was gquilty or not.

Id. at 508 (enphasis added).

B. The | DRA' s | mpact

Shannon argues strongly that the trial court's ruling left the
jury with no guidance as to the actual inplications of its verdict.

As a result, the confused jury fell captive to the m sconception

that only two real options existed -- guilty (go to jail) or not
guilty/ NG (go free). Because they feared that a dangerous,
mentally-ill person would be released if they returned an NG

verdi ct, they were induced to reject his insanity defense, however
neritorious it may have been.® Appealing to the McCracken court's

concern that uninforned and frightened juries m ght convict while

5 Shannon has not shown that in deliberating, the jury in
S case actually entertained these m sconceptions, failed to
| ow the judge's instructions, or considered extraneous factors

t hi
f ol
that colored its verdict.



still questioning a defendant's sanity, Shannon urges us to apply

"common sense and justice".®

Shannon asserts that Congress's passage of the |DRA
constitutes a statutory change that nmandates, or at |east
aut hori zes, the instruction he seeks. Because the justification
for a different rule in different parts of the federal system has
now been renoved, Shannon argues, the practice announced in Lyles
must now be applied nationwi de. W nust disagree that the |DRA
alters the calculus. The statute enacted a conprehensive schene
for dealing wwth insanity in federal crimnal cases. Yet it has no
provi sion expanding the jury's role. It has no wording that even
touches upon this role. It leaves the jury solely with its

customary determ nation of guilt or innocence.

For support, Shannon cites the Eighth Grcuit's opinion in

United States v. Neavill, 868 F.2d 1000 (8th G r.), vacated, reh'g

en banc granted, 877 F.2d 1394 (8th Cr.), appeal dism ssed, 886

6 The instruction Shannon desires could actually work to his
di sadvant age and cause himnore harmthan good. As the Third
Circuit perceptively noted in Governnent of V.I. v. Fredericks:
"A juror who is convinced that a defendant is dangerous, but who
believes [the defendant] did not . . . commt the [offense]
charged, mght be wlling to conprom se on a verdict of not
guilty by reason of insanity rather than insist on an acquittal."
578 F.2d 927, 936 (3d Cr. 1978). Moreover, a jury could assune
that due to overcrowded nental hospitals, strapped soci al
servi ces budgets, synpathetic judges, etc., a defendant will be
rel eased after only a short period of conmtnent. To conbat the
prospect of early release, the jury could sinply opt to find him
guilty. The mandatory instruction Shannon seeks, therefore,
seens to be fraught with the sane prejudice and jury confusion he
wants to avoid.




F.2d 220 (8th Gr. 1989). In Neavill, the panel found that the
| DRA permtted it to re-examne fornmer precedent, in which the
court had joined this Grcuit and others in rejecting the Lyles
rationale. 1In reaching its decision, the court relied heavily on
a Senate Committee report that endorsed the D.C. Circuit's
rational e:

The [ Senate] Committee endorses the procedure used in the

District of Colunbia whereby the jury, in a case in which

the insanity defense has been raised, may be instructed

on the effect of a verdict of not guilty by reason of

insanity. |f a defendant requests that the instruction

not be given, it is wthin the discretion of the court

whet her to give it or not.
S. Rep. No. 98-225, 98th Cong., 1st Sess. 240, reprinted in 1984

U S Code Cong. & Admin. News 3182, 3422 (footnotes omtted)

Neavill, however, has no current precedential value. As the
citation nmakes clear, it was vacated by operation of |aw when
rehearing en banc was granted and then was dism ssed at Neavill's

request prior to reconsideration by the full Crcuit.

Shannon | i kewi se enphasi zes the Act's | egislative history and
insists that it illustrates Congress's intentions. We agree,
however, wth the Nnth GCrcuit's refusal to disregard the
statute's clarity by enbracing the conmttee report:

Thi s statenent does not have the force of | aw nor does it
purport to interpret or expl ain anbi guous | anguage i n the
statute regarding instructions. See |International
Br ot herhood of Electrical Wrkers Local Union No. 474 v.
NLRB, 814 F.2d 697, 712 (D.C. Cr. 1987)("Wile a
commttee report may ordinarily be used to interpret
uncl ear |anguage contained in a statute, a conmttee
report cannot serve as an i ndependent source having the
force of law. . . . [Clourts have no authority to enforce
principles gleaned solely fromlegislative history that
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has no statutory reference point." (enphasis in
original)(citations omtted)).

United States v. Frank, 956 F.2d 872, 881 (9th Cr. 1991), cert.

denied, -- U S --, 113 S .. 363, 121 L.Ed.2d 276 (1992).°

In MCracken, 488 F.2d at 423, we said that a specific
statutory provision was required to justify an enhanced jury role.
We do not have it here. The |IDRA does not expressly provide that
a jury be instructed regardi ng nandatory comm t nent procedures. In
contrast, Congress explicitly dealt with what juries should be told
by way of instruction when a psychiatric defense is raised. 18

U S.C. 8§ 4242(b) provides:

|f the issue of insanity is raised . . . the jury shal
be instructed to find, or, in the event of a nonjury
trial, the court shall find the defendant --

(1) guilty;

(2) not guilty; or
(3) not guilty only by reason of insanity.

(enphasi s added)

It is noteworthy that Congress was explicit in directing what
i ssues shoul d be rai sed, yet said nothing about informng juries of
the consequences of any of the three choices. Courts may not
properly attenpt to discern what Congress, while renmaining quiet,
assuned woul d happen. Absent an affirmative statutory requirenent

that juries be granted a sentencing role, we adhere to the

" Justice Stevens wote an opinion "respecting the denial"
of the wit of certiorari in Frank. He stated that the rule
shoul d be that the district court nmust give the disputed
instruction to the jury.
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established axiomthat it is inappropriate for a jury to consider

or be inforned about the consequences of its verdict.

Finally, the other peripheral sources that Shannon cites for
support are |ikew se devoid of statutory anchors and do not conpel
a different result. Specifically, Shannon notes that the ABA
Standards address the issue and reconmmend that the proposed
instruction be given. |1l ABA Standards for Crimnal Justice No. 7-
6.8 (2d ed. 1986). Moreover, he insists that the prevailing trend
anong the states favors requiring or authorizing the instruction.
Thomas M Fl em ng, Annotation, Instructions in State Crim nal Case
in which Defendant Pleads Insanity as to Hospital Confinenent in
Event of Acquittal, 81 A L.R 4th 659, 667 (1990). These sources
are no authority to abandon our |ong-standing precedents w thout
congr essi onal nmandat e. Qur decision today is grounded upon the
traditional roles of judges and juries and rooted in the Act's

pl ai n | anguage.

Three other circuits have exam ned the issue. None has taken
t he passage of the Act to mandate such an instruction. Frank, 956

F.2d at 881; United States v. Blune, 967 F.2d 45, 49 (2d Cr.

1992); United States v. Barnett, 968 F.2d 1189, 1192 (1i1th Gr.

1992) . Two of the Circuits permt judges to provide such
information, one in narrow and possibly justifiable circunstances

and the other nore broadly.

12



In Frank, a divided panel of the Ninth Crcuit affirmed the
district court's refusal to instruct the jury on the effect of an
NG@ verdict, holding that the IDRAfails to enlarge the jury's role
beyond the traditional guilt/innocence determ nation. But the
Court qualified its holding, concluding that "prosecutorial
m sconduct™ which suggests that those persons found innocent by
reason of insanity are released into society properly may warrant
a curative instruction to correct the error and abate jury anxiety
or confusion. 956 F.2d at 881. |In Barnett, the Eleventh Circuit
fol |l owed t he hol di ngs of Rogers and McCracken: "Punishnment, or the
| ack thereof, is a matter entrusted to the trial judge." 968 F.2d
at 1192. The opinion does not expressly discuss whether
instructional discretion exists in certain cases, but seens to
intimate that it does not. A recent panel of the Second Circuit
was also divided on the issue. Blune, 967 F.2d at 50. Judge
Lunmbard, witing for the Court, stated that the Senate Committee
report's | anguage | eaves the instructional decisionto the district
court's discretion; Judge Newran, witing separately, urges that
the instruction should always be given unless the defendant
requests its om ssion, but he adjusted his position to join Judge
Lunmbard and give the Court a mgjority position in favor of the
di scretionary approach. Judge Wnter, also concurring separately
inthe result but disagreeing with the NG anal ysis, seens to adopt
a variety of the Frank rationale, urging that the instruction
typically should not be given unless the jury has evinced a beli ef

that those acquitted NG wusually go free.
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We adhere to our established precedents since there is no
statutory directive that opens up to juries a role in the
assessnent or determnation of penalties. W properly are
concer ned about possi bl e unfortunate consequences of any alteration
of the traditional role of the jury. We are convinced that a
carefully imted and precise statutory nmandate nust be required.

There i s none here.

[11. CONCLUSI ON
W find the established | aw unchanged by the 1984 Insanity
Defense Reform Act. The district court acted properly in refusing
an instruction stating the consequences of finding the accused not

guilty only by reason of insanity.

AFFI RVED.
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