IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7331

JESUS ROVERO, JR.,
Peti ti oner- Appel | ee,

ver sus

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Southern District of Texas

(May 19, 1992)

Bef ore GARWOOD, JOLLY, and H GG NBOTHAM GCircuit Judges.
PER CURI AM

The State of Texas asks that we vacate an order of the United
States District Court for the Southern District of Texas staying an
execution schedul ed between the hours of mdnight and sunrise on
May 20, 1992. For the reasons stated, we grant the State's notion
and vacate the stay of execution.

| .

Ajury in the 197th District Court of Caneron County, Texas
convicted Ronmero of capital murder on July 19, 1985. The jury
answered "yes" to the statutory special issues and the trial judge

sentenced Ronero to death as required by Texas | aw.



The Texas Court of Crimnal Appeals affirned Ronero's
conviction and sentence on direct appeal on Septenber 17, 1986.

See Ronero v. State, 716 S.W2d 519 (Tex. Crim App. 1986). On

January 27, 1987, the Suprene Court denied Certiorari. See Ronero
v. Texas, 479 U. S. 1070 (1987). On March 20, 1987, Ronero sought

habeas corpus relief in state post-conviction proceedi ngs, and the

state district court recommended that Ronero be denied relief. The
Texas Court of Crimnal Appeals remanded the case to the tria
Court with instructions to conduct a hearing on the issue of

i neffecti ve assistance of counsel. See Ex Parte Ronero, No.

16,943-01 (Tex. Crim App. March 24, 1987). On May 28, 1987, after
the hearing, the trial court 1issued findings of fact and
conclusions of |aw, recommending that relief be denied. The Texas
court of Crimnal Appeals denied Ronero's petition wthout a

witten order. See Ex Parte Ronero, No. 16,943-01 (Tex. Crim App.

June 9, 1987).

Ronero filed a Petition for Wit of Habeas Corpus in the
United States District Court for the Southern District of Texas on
July 16, 1987. In his petition, Ronero argued that his trial
counsel was ineffective for several reasons, anong them that
counsel failed to argue Ronero's youth, intoxication and troubled
fam |y background as mtigating factors during the penalty phase of
his trial. The federal district court granted the wit based on
counsel's failure to offer nore extensive argunent regarding

Ronmero's mtigating factors. W reversed and remanded with



instructions to dismss the petition. See Ronero v. Lynaugh, 884

F.2d 871 (5th Gir. 1989), cert. denied, 110 S.Ct. 1311 (1990).

On April 4, 1990, Ronero filed a second Petition for Wit of
Habeas Corpus in the 197th District Court of Caneron County, Texas
and in the Texas Court of Crimnal Appeals. Relying on the U S.
Suprene Court's decision in Penry v. Lynaugh, 492 U S. 302 (1989),

Ronero alleged that the Texas special issues precluded the jury
fromconsidering and giving full effect to the mtigating evidence
of Ronmero's youth, intoxication and turbulent famly background.
On Novenber 6, 1991, the Texas Court of Crim nal Appeals, en banc
wth two dissents, denied relief. Ronero's Mtion for Rehearing
was deni ed on Decenber 11, 1991. On Decenber 16, 1991, the Texas
Court of Crimnal Appeals granted Ronero's notion to stay the
mandate. On March 10, 1992, Ronero filed a Petition for Wit of
Certiorari in the US. Suprene Court. This petition is still
pendi ng.

On April 15, 1992, the state trial court set the date for
Ronero' s execution for May 20, 1992. On May 15, 1992, Ronero filed
athird Application for Post-conviction Habeas Corpus in the 197th
Judicial District Court, Caneron County, Texas and in the Court of
Crim nal Appeals. Ronero asserted the first five of his six clains
for the first time in his third state habeas petition. The sixth
claim asserting Penry violations, was made for the first tinme in
t he second state habeas petition. On May 18, 1992, the state tri al
court entered findings of fact and concl usi ons of | aw recomrendi ng

that all relief be denied. The Texas Court of Crimnal Appeals



denied relief on May 19, 1992 and Ronero filed his second federal
petition with the United States District Court for the Southern
District of Texas. On May 19th the federal district court granted
Ronero's petition for stay and set an evidentiary hearing for My
22, 1992 to consider the issue of wit abuse, whether petitioner
recei ved conpetent psychiatric evaluations before trial,
prosecutorial msconduct "concerning the issue of petitioner's
mental state," and effectiveness of counsel's "investigation" of
petitioner's nental state at the tinme of the crine and trial. The
state has noved to vacate the stay of execution.
.

In this, his second federal habeas petition, Ronmero asserts
six clains for relief. He first argues that because he was insane
at the time of the offense and thus innocent, his execution would
violate the eighth and fourteenth anendnents. Second, Ronero
claims that he was deni ed effective assi stance of counsel at trial.
Third, Ronero clains that he was denied due process because the
state failed to disclose excul patory evidence in its possession.
Fourth, Ronero clains that he was denied due process because his
court - appoi nted psychiatrist was i nconpetent. Fifth, Ronero clains
that he raised his conpetency, but it was not adequately resol ved

as required by Pate v. Robinson, 383 U S. 375 (1966). Si xth

Ronero argues that the Texas Sentencing Schene prevented the jury
from giving mtigating effect to his youth, turbulent famly
hi story, and dimnished role at the tinme of the offense, contrary

to Penry v. Lynaugh, 492 U S. 302 (1989).




L1,

Qur role in deciding a successive wit is limted. "[T]o
excuse his failure to raise [his present clains] Ronero . . . nust
show cause for failing to raise it and prejudice therefromas those
concepts have been defined in . . . procedural default decisions."

MO eskey v. Zant, 111 S. C. 1454 (1991).

the cause standard required the petitioner to show that
"sone objective factor external to the defense inpeded
counsel's efforts" to raise the claimin state court.
Murray v. Carrier, 477 U S., at 488, 106 S.Ct., at 2645.
(bj ective factors that constitute cause include
"“interference by officials'" that nmakes conpliance with
the state's procedural ruleinpracticable, and "a show ng
that the factual or legal basis for a claim was not
reasonably available to counsel.” 1bid. In addition

constitutionally "ineffective assi stance of counsel :
is cause." 1bid. Attorney error short of ineffective
assi st ance of counsel, however, does not constitute cause
and will not excuse a procedural default. 1d. at 486-
488, 106 S. ., at 2644-45. Once the petitioner has
established cause, he nust show " actual prejudice

resulting fromthe errors of which he conplains.” United
States v. Frady, 456 U. S. 152. 168, 102 S.Ct. 1584, 1594,
71 L. Ed.2d 816 (1982).

| f petitioner cannot show cause, the failure to raise the
claimin an earlier petition may nonet hel ess be excused
if he or she can show that a fundanental m scarri age of
justice would result from a failure to entertain the
claim
The Court in Md eskey explained further that the federal courts
are in any event required to entertain a successive petition when
a petitioner supplenents a constitutional claimwth a "col orable
show ng of factual innocence.” 1d. at 1471. W recently expl ai ned

the requirenents of actual innocence in Sawer v. Wiitley, 945 F. 2d

812 (5th Gr. 1991), cert. granted, 112 S .. 434. Sawer

require[s] the petitioner to show, based on the evi dence
proffered plus all record evidence, a fair probability
that a rational trier of fact would have entertained a

5



reasonabl e doubt as to the exi stence of those facts which
are prerequisite under state or federal law for the
inposition of the death penalty. That is, a petitioner
is not actually innocent of the death penalty unless he
denonstrates, wunder all the evidence that was and
arguabl y shoul d have been presented, that the jury woul d
not have been authorized to sentence himto death.

Id. at 820 (footnotes omtted).
In Ronero's first habeas trip, he also conplained that his
trial counsel was ineffective in fourteen respects. W found that

Ronero was "represented by conpetent counsel and received a fair

trial." Ronero v. Lynaugh, 884 F.2d 871 (5th Gr. 1989).
| V.

Ronero offers two reasons why we should entertain his present
clains al though they were not presented in his first petition. He
first argues that the state wthheld mtigating evidence fromhim
[daim3]. The contentionis that the state i npeded his efforts to
previously raise the claim Judge Hester, the state habeas judge,

found on May 18, 1992, however, that:

4. The State did not fail to disclose excul patory
material to Applicant. The nedical records of Ronero
were at least equally available to Applicant and the
State at all tinmes material. The report of Dr. Jorge

Cardenas dated April 2, 1985, which Applicant alleges the
State to have withheld, was a report to this Court in
Cause No. 85-CR-51-C in which Ronero was charged and
convicted of Attenpted Sexual Assault. Such report was
filed in the papers of that cause on April 2, 1985, a
public record and equal |y avail able to the Applicant and
the State at all tines.

Ronero offers no reason why we shoul d not accord deference to this
finding of fact.
Ronmero argues that in his Cains 1, 2, 4 and 5, he presents

evi dence of actual innocence due to his insanity. He relatedly



argues that our recent decision in Sawer v. Witley, 945 F. 2d 812

(5th Gr. 1991), is inapplicable to Texas' Sentencing schene.

We need not decide the abstract question of whether |ega
insanity i nplicates actual innocence under the McQ eskey doctrine.
We are not persuaded that the recently proffered affidavits of Drs.
Diaz and Cardenas inplicate actual innocence. At best, they
denonstrate, albeit not w thout equivocation, that had they been
aware of two earlier episodes involving Ronero they would have
reached a different opinion regarding his nental capacity. Dr.
Cardenas states that he woul d have concluded that "at the tine of
the alleged offense Ronero was acting with severely di m nished
capacity such that he was tenporarily insane." He further
expressed doubts "whether Ronero was conpetent to stand trial."
Dr. Diaz concluded that had he been provided with certain records
and ot her docunents "at the tinme of ny exam nation of M. Ronero,
| m ght have determ ned, contrary to ny original findings, that at
the tinme of the alleged offense, and as a result of his nenta
di sorder, he had a nmarkedly decreased ability to know that his
conduct was wong." The state habeas court attached to its
findings Dr. Diaz's letter to the court dated June 28, 1985. Dr.
Di az stated then that he found Ronero to be "candi d and cooperative
with the exam nation." He explained that Ronero had told hi mthat
he had been recently released fromjail on a previous charge, and
he denied any significant history of neurol ogical or psychiatric
illnesses. He noted that "the defendant is able to renenber the

events and circunstances preceding and following the incident."



The state habeas judge found that "there is no credi bl e evidence
that Applicant was insane at the tinme of the offense. To the
contrary, all the credible evidence is that the Applicant was sane
at the tinme of the offense and nentally conpetent at trial." In
short, the state habeas judge was not persuaded by the late-filed
and sonmewhat equivocal affidavits, a finding that is due deference
by this court.

Regardl ess of whether the finding of the state habeas judge
regarding the recent affidavits is fairly supportive by the record,
we are not persuaded that had this newy devel oped evidence been
offered at trial the jury would not have been "authorized" to
return a death sentence. The claimraises at best |egal error,
short of actual innocence, however actual innocence mght be
translated to the Texas system

V.

Ronmero's sixth claimrests on Penry v. Lynaugh, 109 S.Ct. 2934

(1989), urging that the jury was not able to give expression to his
mtigating evidence of yout h, t ur bul ent famly history,

intoxication, and role in the offense. W find that this claim

cannot be heard in this successive wit. It is no answer that
Penry was not decided until after Romero's first habeas trip. I n

Sel vage v. Lynaugh, 842 F.2d 89, 94 (5th Gr. 1988), we found that

as early as April 1980, a "Penry" contention, as it |ater becane
known as, was "not a recently found | egal theory not know edgeabl e
by conpetent counsel."” W found that a Penry clai mwas subject to

the Mcd esky bar. Cuevas v. Collins, 932 F.2d 1078, 1082 (5th +




968+Cir. 1991). See also Ellis v. Collins, 956 F.2d 76, 80 (5th

Cir. 1992). It is true that Ronero had commenced his first federal
habeas trip before Penry was deci ded and t hat Cuevas' first federal
habeas was pending before the United States District Court when
Penry was decided. Ronero's petition was still before the federal
district court three nonths after the grant of certiorari in Penry.
108 S. . 2896. We see no reasoned basis, however, for excusing
Ronmero's failure to assert a Penry claimin his first federa

habeas. W are pointed to no |egal cause for Ronero's not doing

so.

In sum we cannot entertain this claimunless it inplicates
actual innocence. In making this judgnent, we are limted to
evidence offered at trial. Texas continues to insist on its

cont enpor aneous obj ection to Penry-type clains resting on evidence

not in fact offered. Black v. State, 816 S.W2d 350 (Tex. Cr. App.

1991). The proffered evidence of abuse as a child and of Ronero's
limted role in the crime was |less than conpelling--as was his
evidence of intoxication. It is also the case that the jury was
able to give sone effect to nuch of the mtigating evidence by its
answers to the interrogatories. As we said in Cuevas,

little of this Penry evidence remains after we | ook only

to the evidence that could not find expression in the

answer to the first interrogatory; at the least not in

such neasure as to persuade that the absence of

expl anatory instructions causes this trial and sentence

to be fundanentally unfair--or so raised the risk of an

erroneous sentence as to inplicate actual innocence.

Id. at 1083.



Finally, this claimfares no better if treated as an assertion
that trial counsel was ineffective in not devel oping the mtigating
evidence. This would add only to the Penry m x nore evidence of
Ronero's nental state. We have rejected directly the assertion
that this evidence sufficiently inplicated factual innocence.

Rel atedly, we are asked to stay this execution pending review

by the Suprene Court of our decision in Gahamv. Collins, 950 F. 2d

1009 (5th Cr. 1992). W are told that the Suprene Court has
scheduled the pending petition for wit of certiorari for
conference on My 29, 1992. W also note that there renmains
pendi ng, Ronero's petition for wit of certiorari fromthe decision
of the Texas Court of Crimnal Appeals denying his second state
habeas petition. As we understand it, that petition requests
relief simlar to that requested here. W do not decide whether a
stay should be granted in cases reaching the nerits of a G aham
contention. Rat her, we are persuaded that the Penry clains now
asserted, including Ronero's youth, do not sufficiently inplicate
actual innocence to allow their consideration in this petition.
Ronmero also urges that we should grant a stay pending our

application of Sawer v. Witley to the Texas death penalty. W

decline to do so. Watever actual i1nnocence may be determned to
mean, we are not persuaded that it is sufficiently inplicated here.

The state's application to vacate the stay of execution is

GRANTED.
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