UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-7417

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

FRANCI SCO LOZANO VALENCI A,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Southern District of Texas
(Februaryh 24, 1993)

Bef ore REAVLEY, SM TH, and DeMOSS, G rcuit Judges.

DEMOSS, Circuit Judge:
| .

On February 27, 1991, Francisco Lonzano Valencia pleaded
guilty, pursuant to a plea agreenent, to aiding and abetting the
possession, wth intent to distribute, in excess of five kil ograns
of cocai ne. In exchange for Valencia's plea, the governnent
agreed, anong other things, to stipulate that Val encia accepted
responsibility for his conduct in accordance with USSG § 3E1. 1.
This would entitle Valencia to a two-level reduction in offense
| evel .

The Presentence Report (PSR) ordered by the Trial Court

concl uded t hat Val encia was not entitled to the two-1evel reduction



in the offense l|level for acceptance of responsibility for the
of fense because Valencia did not accept responsibility for his
rel evant conduct. Val encia objected to the PSR, anong other
t hi ngs, specifically on the ground that he was not entitled to that
reducti on.

At the initial sentencing hearing on My 15, 1991, the
district <court granted Valencia a one-level reduction for
cooperation with the governnment and a one-level reduction for
acceptance of responsibility, resulting in a sentence of 120 nont hs
plus five years of supervised rel ease and a $50 speci al assessnent.
Val enci a appeal ed, challenging the propriety of his sentence.

On March 18, 1992, this Court vacated that sentence and
remanded for resentencing, finding that a district court my not
award a one-|evel reduction for parti al acceptance of
responsibility. W held that the Trial Court nust either give a
two-point reduction or it may not reduce the sentence at all.

United States v. Valencia, 957 F.2d 153 (5th Cr. 1992).

Val enci a was resentenced on May 22, 1992. The district court
deni ed Val enci a any credit for acceptance of responsibility at that
proceedi ng but did grant hi ma two-point reduction for substanti al
assi stance, resulting in a sentence of 108 nonths incarceration, a
five-year termof supervised rel ease, and a $50 speci al assessnent.
The governnent argued at the resentencing that despite its
stipulation to the contrary, Valencia "clearly . . . should not be

entitled to any credit for acceptance of responsibility.”



Val enci a agai n appeal s, claimng that the governnent breached
the plea agreenent when it stated that Valencia did not deserve a
two-1 evel reduction for acceptance of responsibility.

We VACATE the sentence and REMAND for resentencing by a
di fferent judge.

1. DI SCUSSI ON

At the initial sentencing on My 15, 1991, the probation
of ficer submtted the PSR that concluded that Val encia had deni ed
any involvenent in the offense to which he pleaded guilty.
Valencia's original counsel filed objections to the PSR in an
attenpt to clarify Valencia' s apparent non-acceptance of
responsibility. Counsel explained that no attorney was present
when Val enci a, a Col onbi an Nati onal who did not speak English, was
debriefed by the probation officer responsible for conpiling the
PSR and that Val encia had been told to refrain from speaking to
anyone w thout his counsel present, and thus, did not tal k openly
with the probation officer.

The court noted Valencia's objection to the PSR and stated
that he was "about hal fway convinced" as to Valencia' s partici-
pation in accepting responsibility. He thus gave hima one-| evel
reduction for that category.

At resentencing on May 22, 1992, Valencia's attorney clained
that his client was renorseful for his conduct, fully accepted

responsibility, and had he been famliar with the debriefing, would



have been nore forthconming in his statenents.! Follow ng defense
counsel's argunent, the foll ow ng exchange took place in rel evant
part between the trial judge and the prosecutor, M. Dies:

THE COURT: What is the Governnent's thoughts in that
regard?

MR. DI ES: Your Honor, what kind of frightens ne alittle
bit is counsel's assertion that today the defendant is
nmore renorseful and accepts nore his responsibility than
he did at the initial plea of guilty. 1Is that to say,
t hen, your Honor, |ogically extending the argunent, that
if we sonehow ness up today and it gets reversed or
remanded, then we cone back four nonths later, if the
defendant is even nore renorseful in four nonths from
now, he gets nore credit?

My position is, Your Honor, that although we nay
have at the outset agreed by a plea bargaining that this
def endant accepted responsibility for his conduct, he
failed to denonstrate that to you on the record with his
debriefing and with the witten statenent, and clearly,
Your Honor, he should not be entitled to any credit for

acceptance of responsibility. It was incunbent upon the
def endant, not the |awers and their skills, to showthe
Court acceptance of responsibility. | amof the opinion,

Your Honor, from the facts today and the facts at the
entry of the plea of guilty, that the defendant by his
assistance to authorities, by his debriefs, played a
substantial role in the resolution of the case over al
and is entitled to a reduction that you see fit for
substantial assistance, but nothing because he hasn't
denonstrated to you, Your Honor, a true acceptance of
responsibility. (enphasis added).

Def ense counsel imedi ately objected that the governnent had
breached the plea agreenent with this statenent and denmanded
specific performance of the plea agreenent.

The district court ruled on the objection and stated:

"Specifically, the court notes for the record its perception that

Val encia's retained attorney withdrew as his counsel after
the initial sentencing and the Federal Public Defender was
appoi nted to perfect Valencia s appeal.
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it respectfully requested a response from M. Dyes earlier with
regard to this issue. M. D es was therefore duty bound to nmake
sone offering to the court. The court does not characterize that
as a breach of the agreenent that induced this defendant to plead
guilty in this case for any purpose.”

The governnent relies upon United States v. Hand, 913 F. 2d 854

(10th Cir. 1990) to support its contention that the governnent need
not stand mute in the face of incorrect or m sl eading testinony.
It points out that the Hand court held that the prosecutor, who had
agreed to recommend that the defendant receive a reduction in
sentence for having a mnor role in the offense, had a right to
cross examne the defendant in light of incorrect or msleading
testinony offered to the trial court.

Noting the court's ruling on Valencia's objection to the
prosecutor's comments in question, the governnment now argues that
no breach occurred because the prosecutor was nerely correcting
i naccurate factual representations and responding to an inquiry by
the court. The governnent also argues that because the district
court found that the governnent did not breach the plea agreenent
the finding nust be reviewed under the clearly erroneous standard.
Even if a breach occurred, the governnent contends the breach
constituted harm ess error because the prosecutor's argunent did
not i nfluence the judge' s decision and therefore Val enci a woul d end
up in the sane position.

Whet her the governnent's conduct violates the terns of the

pl ea agreenent is a question of |aw United States v. Badaracco,




954 F.2d 928 (3rd Cr. 1992). A breach of a plea agreenent

constitutes plain error and our review is de novo. United States

v. Goldfaden, 959 F.2d 1324, 1328 (5th Cr. 1992).

The principles governing the governnent's obligation to honor
the terns of a plea agreenent are well-settled. If a guilty plea
is entered as part of a plea agreenent, the governnment nust
strictly adhere to the terns and conditions of its promses.

United States v. Kerdachi, 756 F.2d 349, 351-52 (5th Gr. 1985).

United States v. Badaracco, 954 F.2d 928. Furt hernore, when a

guilty plea "rests in any significant degree on a prom se or
agreenent of the prosecutor, so that it can be said to be part of
t he i nducenent or consideration, such prom se nust be fulfilled."

Santobell o v. New York, 404 U. S. 257, 262, 92 S. Ct. 495, 30 L. Ed.

2d 427 (1971). In determning whether the terns of a plea
agreenent have been viol ated, the court nust determ ne whet her the
governnent's conduct is consistent wwth the defendant's reasonabl e

under st andi ng of the agreenent. United States v. Huddl eston, 929

F.2d 1030, 1032 (5th Gr. 1991). Furthernore, if it is determ ned
that a pl ea agreenent has been breached, "specific performance [ of
the agreenent] is called for, [and] Appellant nust be sentenced by

a different judge." United States v. Goldfaden, 959 F.2d 1324 at

1329 (citing Santobello, 404 U S. at 263); see also, United States

v. Badaracco, 954 F.2d 928 at 938-39, 941.

None of the governnent's argunents are persuasive.
We observe first that the governnent m scharacterizes its

obligation under the plea agreenent, which plainly provides that



the parties stipulated that Valencia accepted responsibility for

his offense in the foll ow ng words:

The United States stipulates that | have accepted
responsibility for ny actions (8 3El.1 Sentencing
Cui del i nes).

Pl ea Agreenent, 13(c).

While the governnent correctly argues that it may correct

factual inaccuracies in the record, United States v. ol df aden

959 F.2d at 1328; and that post-sentencing renorse should not be
considered by the judge in determning whether to credit the
def endant for acceptance of responsibility, it can not argue that
the other evidence in the case establishes that Val encia was not
entitled to a reduction for acceptance of responsibility.

"If the stipulation bargained for by [defendant]--and for
which he “surrender[ed] . . . certain constitutional rights
including a neaningful restriction of his liberty'--is to nean
anything, it nust preclude remarks |i ke the governnent nade here."

United States v. Badaracco, 954 F.2d 928 at 941.

Furthernore, the governnent cannot rely on United States v.

Hand, 915 F.2d 854 to justify its behavior at resentencing. The

Hand court distinguished that case from cases such as this one

where a prosecutor prom sed a recommendati on and then proceeded to
argue the opposite position. The prosecutor in Hand presented no
direct evidence that the defendant played nore than a mnor role
nor did he characterize the evidence elicited on cross-exam nation,
nor argue the effect of the evidence to the sentencing judge.
Here, the prosecutor did characterize the evidence and did
argue the effect of the evidence to the judge. Here, the
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prosecutor argued the opposite position in plain violation of the
| anguage of the plea agreenent.

Finally, the governnent's argunent that harnmless error
anal ysi s shoul d be applied here because the judge did not base its
hol di ng upon the governnent's recomendation fails.

The interest of justice and standards of good faith in
negoti ating plea bargains require reversal where a plea bargainis

br eached. Santobell o v. New York, 404 U. S. at 262-63. A |lesser

standard would permt the government to nake a plea bargain
attractive to a defendant, subsequently violate the agreenent and
then argue harnml ess error, thereby defrauding the defendant.

Here we find that the conmments made by the prosecutor to the
court in support of the denial of credit for acceptance of
responsibility by Val enci a breached the pl ea agreenent between the
parties and therefore constitutes reversible error.

11, CONCLUSI ON

On appeal, Valencia has elected specific performance rather
than withdrawal of his plea as his renedy.

We VACATE Val enci a's sentence and REMAND to the district court
wWth instruction that it transfer this nmatter to anot her judge who
w Il resentence Valencia in accordance with the requirenents of

this opinion. See Santobello v. New York, 404 U S at 263 and

United States v. ol df aden, 959 F.2d at 1329. W intinate no vi ew

as to what determ nati on shoul d be nade, on remand, on the i ssue of

acceptance of responsibility.
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