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(July 26 1993)

Before KING H G3 NBOTHAM DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:
| . PROCEDURAL HI STORY

Donal d Hooker (Hooker) and Donal d Ray Reed (Reed) were charged
in a six-count indictment with conspiring to distribute crack
cocaine in violation of 21 U.S. C. 88 812, 841(a)(1l), 841(b)(1)(0O,
and 846 (count 1), aiding and abetting each other in distributing
crack cocaine in violation of 21 U S C. 88§ 812, 841(a)(1), and
841(b) (1) (0O (count 2), <carrying and wusing firearns in the
conspiracy in violation of 18 U.S.C. 88 2 and 924(c) (count 3), and

using firearnms while kicking and assaulting a state narcotics



officer who was acting as a federal officer in violation of 18
US C 88 111 and 1114 (count 4). Reed al one was charged with
being a convicted felon in possession of firearns in violation of
18 U.S.C. 88 922(g) (1) and 924 (count 5), and know ngly possessi ng
afirearmw th renoved or altered serial nunbers in violation of 18
US C 88 922(k) and 924 (count 6). Bot h Hooker and Reed were
convicted on all of the counts on which they were charged, and they
now appeal those convictions.

The defendants contend the district court erred (1) infailing
to instruct the jury with regard to a know edge requirenent for
Count 6, (2) in failing to dismss their conviction on Count 4
because there was insufficient proof to establish that a state
of ficer was acting as a federal officer, (3) by inproperly applying
the Federal Sentencing Quidelines with regard to Count 4, and (4)
by allow ng the governnent to introduce evidence of their prior
drug related activity when that evidence viol ated Federal Rul es of
Evi dence 403 and 404(b). W reverse Reed's conviction on Count 6
and affirmall other convictions for both Hooker and Reed.

1. FACTS

In January 1992, three federal agencies, the Federal Drug
Enf orcenment Adm nistration (DEA), the Federal Bureau of Al cohol
Tobacco, and Firearns (ATF), and the Federal Bureau of
| nvestigations (FBI) began an i nvesti gati on of Reed, which invol ved
all egations of drug trafficking and firearns violations. The DEA
was the | ead agency and coordinated the investigation. However,

because the DEA had only three officers at its Oxford, M ssissipp



office, it enlisted the help of the M ssissippi Bureau of Narcotics
(MBN) and the North Central M ssissippi Drug Task Force (Task
Force). The agents also obtained the assistance of Kenny Pepper
(Pepper), who was an informant who clained to have previously
purchased drugs from Reed and offered to obtain further evidence
for the investigation.

On January 29, 1992, nine state and | ocal agents, supervised
by DEA agent Arliss Swindoll, nmet wth Pepper and arranged for him
to purchase drugs from Reed. The plan was for MBN officer Elbert
Craig (Craig) to acconpany Pepper and pose as his "Uncle Al." The
agents fitted Pepper with a hidden tape recorder and transmtter so
that they could | ater use the taped conversations for evidence.

Around 8:00 p.m on January 29, Craig and Pepper went to
Reed' s house in Bel zoni, M ssissippi. The house was surrounded by
a chain link fence containing pit bull dogs and it had security
doors at all three entrances. Craig stayed in the car whil e Pepper
approached t he house and spoke to Reed. Pepper expl ained that one
of his cousins had referred himto Reed as someone from whom he
coul d purchase drugs. Reed asked Pepper what he wanted. Pepper

said a gram to which Hooker, who was standing nearby, replied "a

gramof cain?" Reed said "l really don't deal," and wal ked out si de
and down the street where he spoke with soneone in a car.

In the neantine, Pepper and Hooker continued tal king. Wen
Reed returned to the house, he asked Pepper if Hooker got himthe
dope. Pepper said no, and Reed then tal ked privately with Hooker.

Shortly thereafter, Hooker asked Pepper how nuch he wanted. Pepper



replied, "a sixteenth to start off." Hooker told Pepper a gram
woul d cost "one hundred forty" and that a sixteenth woul d cost "one
hundred sixty." Hooker and Reed then stepped aside while Pepper
observed Hooker renove his baseball cap and put it back on. Hooker
then asked Pepper to wal k down the street with him They wal ked
about a half a bl ock when Hooker renoved his cap, took a rock of
cocaine out of the band of the cap, and handed it to Pepper.
Hooker then notioned for Pepper to put the noney in the cap, which
he did, and Hooker put the cap back on his head. Pepper told
Hooker he woul d be back the next day for another purchase.

On January 30, 1992, the agents, along with a second DEA
agent, net to prepare for a second drug buy from Hooker and Reed.
The agents also prepared to execute a search warrant of Reed's
house, which they were going to serve after the second buy. Craig
and Pepper arrived at Reed's house around noon, whereupon Pepper
entered the house and asked Reed for drugs. Reed told himto talk
to Hooker, who had agreed to sell him the drugs. Hooker told
Pepper he was first going to search him for "wires." Pepper
refused and returned to the car and he and Craig drove away.

Wiile riding in the car, Craig told Pepper to renobve the
recorder and transmtter, which he did, and go back in the house.
Crai g then drove back to the house. Wiile Craig stayed in the car,
Pepper approached the house. Unbeknownst to Craig and Pepper,
Hooker and Reed had foll owed them as they drove around the bl ock.
Hooker and Reed arrived at the house just after Pepper and Craig.

Hooker approached Pepper from behind and told himto go in the



house. Once inside the house, Reed and Hooker asked Pepper if he
was "the police." Pepper denied that he was, but Reed left the
room and cane back holding two guns and ordered Pepper in the
bathroom While Reed held a gun to Pepper's head, Hooker searched
him but found nothing. Reed then told Dalton Handy! to bring in
“Uncle Al,"2 which he did.

As Craig prepared to enter the house, he clipped onto his belt
atransmtter, which was made to | ook |i ke a pager, and radioed to
the surveillance teamthat he was going into the house. Wen Craig
st epped inside the house, he saw Reed with a gun in his belt and
one arm behi nd his back. Reed pulled the gun from his belt and
anot her from behind his back and told Craig and Pepper that they
were not | eaving. Reed put a cocked, |oaded gun to Craig's
forehead and ordered himinto the bathroom In the bathroom Reed
made Craig get on his knees and he put a gun to the back of his
head. Reed kicked Craig twice in the ribs with his boot while
telling him"if you're the . . . police, were gonna kill you."

Hooker went and searched the car and returned with Craig's
wal ki e-tal kie, tape recorder, and pistol. Hooker ordered Craig to
stand up so he could be searched. Hooker patted Craig down and
found Craig's other pistol in an ankle hol ster. Hooker asked Craig
where he got the gun. When he replied on the streets, Hooker said

"you'readam liar . . . . Thisis a police gun." Hooker ordered

! Dalton Handy was present at Reed's house during the
incident. He was indicted on Count 4, but the jury acquitted
hi m

2 Craig, of course, was Uncle Al.
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Crai g back on his knees and kicked himtw ce nore saying "let ne
kill him Let ne kill the . . . police.”" Reed told Hooker "not
here at ny house. Lets take him to the woods." Wi | e Hooker
pointed a pistol at Craig's skull, Hooker and Reed argued whet her
they should kill Craig in the woods or at the house.

Meanwhi | e, unbeknownst to Hooker and Reed, the surveillance
team had heard the conversation and were racing to the house
While still on his knees, Craig heard soneone rattle the doorknob
on the side door. He |ooked over and saw one of the surveillance
team agents | ooking through a small w ndow by the door. Reed,
apparently having heard the agents, suddenly changed his deneanor
saying "I'mgoing to call the Sheriff, . . . [and] tell himl've
got two nen over here at ny house with guns.” | mredi atel y
thereafter, the agents burst into the house and arrested Hooker and
Reed.

Later that day, the agents brought a search warrant and
searched the house. Their search revealed three sets of scales,
whi ch cont ai ned cocai ne residue, cocaine residue on the kitchen
counter and the m crowave, inositol and baki ng soda, which are used
to cook powder cocaine into "crack," holsters and amunition for
firearms, a police scanner, a cellular telephone, sandw ch bags
with the corners cut off, which contai ned cocai ne residue, $1,333
in cash, anidentification card with Reed' s picture but bearing the
name of Luther Howard, a photograph of Reed sitting at a table with
| arge suns of noney and a gun in each hand, and a recei pt nade out

to Hooker for $40,850 in cash that had been seized by the Al achua



County Sheriff's Ofice from Hooker and Reed near Gainseville,
Fl orida on Decenber 17, 1991.
[11. DI SCUSSI ON

1. Didthe District Court Err in Instructing the Jury as to

Count 67

Reed contends that the district court erred in not instructing
the jury, as to his conviction under 18 U.S.C. 88 922(k) and 924,
that it had to find that Reed knew the two guns he used agai nst
Craig had their serial nunbers altered or renoved for them to
convict him For support, Reed primarily relies on the | anguage of

the statutes, the Ninth Crcuit's opinion in United States v.

Sher bondy, ® and this court's opinionin United States v. Anderson.*

Section 922(k) provides:

[i1]t shall be unl awf ul for any person
knowi ngly to transport, ship, or receive, in
interstate or foreign commerce, any firearm
whi ch has had the inporter's or manufacturer's
serial nunber renoved, obliterated, or altered
or to possess or receive any firearmwhi ch has
had the inporter's or manufacturer's serial
nunber renoved, obliterated, or altered and
has, at any tinme, been shipped or transported
ininterstate or foreign comerce.?®

Reed interprets § 922(k) to nmean that the word know ngly, in
the first part of the provision, nodifies both the acts of
transporting, shipping, and receiving firearns in interstate or

foreign comerce and the acts of possessing or receiving any

3 865 F.2d 996, 1001 (9th Cir. 1988).
4 885 F.2d 1248 (5th Cr. 1989)(en banc).
> 18 U.S.C. § 922(Kk).



firearnms shipped or transported in interstate or foreign commerce,
which are listed in the second part of the provision.

On the other hand, the governnent argues that the word
knowi ngly nodifies only the acts of transporting, shipping, and
receiving firearns in interstate or foreign comerce, which are
listed in the first part of the provision. |In the second part of
that section, which prohibits the acts of possessing or receiving
firearnms that at any tinme have been shipped or transported in
interstate or foreign comerce, the word knowngly is omtted.
Therefore, the governnent argues 8 922(k) nmakes a distinction
between firearns being directly transported, shipped, or received
in interstate commerce and firearns that have at any tine in the
past been shipped or transported in interstate comerce, and
requi res a knowing violation for the forner, but not for the |l ater.

I n our view, any anbiguity created by the | anguage of § 922(k)
is cleared up by 8 924(a)(1)(B), which provides the penalty for
vi ol ations of section 922(k). Section 924(a)(1)(b) applies by its
ternms only when the defendant "know ngly violates" 8 922(k).

In Sherbondy®, the Ninth Circuit held that an anal ogous
statute, 18 U.S.C. 8 922(g)(1), requires a know ng violation.
Section 922(g) (1) makes it "unlawful for any person who is under
i ndi ctment for, or who has been convicted in any court of, a crine
puni shabl e by i nprisonnent for a termexceeding one year; . . . to
ship or transport any firearm or ammunition in interstate or

foreign comrerce."” Punishnent for a violation of § 922(g) (1), like

6 865 F.2d 996 (9th Cir. 1988).
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8 922(k), is provided under 8§ 924(a)(1)(B). I n Sherbondy, the
court concluded that "it is highly likely that Congress used
section 924(a) sinply to avoid having to add "willful' or ~know ng

into every subsection of section 922. Under section 924(a)(1)(B)
we conclude an “unknow ng' act cannot constitute a violation of
section 922(g)."’ The N nth Crcuit's holding in Sherbondy
supports our conclusion in the present case that the | anguage in
the second part of subsection (k), which |ike subsection (g) does
not expressly have a know edge requirenent, still requires a
know ng violation because of the know edge requirenent in 8§
924(a) (1) (B)

In United States v. Anderson,® we overruled our previous

holding in United States v. Vasquez® by holding that a conviction

of possession of unregistered firearns under the National Firearns
Act requires the governnent to prove that the defendant knew the
items in question were "firearns" under the Act, not nerely that
the itens in question were "firearns" within the general neani ng of
the term 1 even though neither the Act, 26 U S.C. § 5861(d), nor
the penalty provision of the Act, 26 U S C 8§ 5871, required a
knowi ng vi ol ati on. In Anderson, this court concluded that it

wanted to nove away from the "CGrcuit precedent permtting

7 865 F.2d 996, 1002 (9th G r. 1988).
8 885 F.2d 1248 (5th G r. 1989)(en banc).
9 476 F.2d 730 (5th Gir.), cert denied, 414 U.S. 836 (1973).
10 885 F.2d 1248 (5th Cir. 1989).
9



conviction of certain felonies without proof of nmens rea."' Since
this court required a knowi ng viol ation in Anderson, which invol ved
a statute silent as to any know edge requirenent, clearly we should
require a knowing violation in a statute whose penalty provision
expressly requires a knowng violation, such as § 922(k).
Therefore, we hold a conviction under 8 922(k) requires not only
know ng possession of a firearm but al so know edge that the seri al
nunbers on a firearm have been altered or renoved, as of the tine
of the possession.

The gover nnent advances t hree i ndependent argunents to support
uphol ding the jury charge. First, the governnent contends that
ordinarily a defendant need not know that his act is specifically
illegal to commt a knowing violation, so long as the defendant

knows factually that he is doing the prohibited act.?!? According

to the governnent, it is illogical and naive to assune that a drug
dealer |like Reed was unaware that the serial nunbers on his
firearms were altered or renoved. The governnent's argunent,

however, does not address the question whether the statute
requires, as a matter of |l aw, that Reed knewthe serial nunbers had
been altered or renoved. I nstead, its argunent addresses the
credibility of the witness, which is an issue for the jury and is
not relevant to our determnation of the requirenents of the

statute.

11885 F.2d at 1249,
22U.S. v. Baker, 807 F.2d 427 (5th CGr. 1986).
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Second, the governnent contends that Reed wai ved and w t hdrew
his request for an instruction that to convict himthe jury was
required to find that he knew the serial nunbers had been altered
or renoved. Reed requested and submtted to the district court an
instruction, which stated "even if you find beyond a reasonabl e
doubt, that Donald Ray Reed possessed firearnms with the seria
nunbers obliterated . . . you may not convict him of this count
unl ess you al so find, beyond a reasonabl e doubt, that he knew at or
before his possession of such firearns that these weapons had no
serial nunbers." To support its conclusion that Reed waived this
instruction, the governnent relies on a colloquy concerning the
jury instructions in which one of Reed's attorneys stated to the
court, "I think sinple possession of [a firearn] is sufficient.”

The governnent contends the only fair conclusion to draw from
the attorney's statenent is that Reed intended to waive and
W thdraw that instruction. However, Reed' s other attorney later in
the sanme colloquy stated, "[y]our Honor, if we could just nodify
[the instruction] just to nmake it alittle nore clear that, when it
says 'knowingly' in [the instruction] the way it's witten now,
it"'s referring also to the fact [Reed has] to know that it did not
have a serial nunber or an obliterated serial nunber."” The
conflicting statenents by Reed's two attorneys do not lead us to

conclude that Reed waived the instruction. Qur conclusion is

11



buttressed by the fact that the district court subsequently went on
to refuse the proffered instruction.?®

Third, the governnment contends that Reed adm tted he knew t he
serial nunbers had been altered or renoved, and therefore any error
in failing to instruct the jury that to convict Reed it was
required to find that he had know edge that the serial nunbers had
been altered or renoved is harnm ess. The governnent points to the
testi nony of ATF agent Don Medl ey, who testified that Reed told him
after he was arrested that "the two handguns with the serial
nunbers nessed up had been stolen and when they were returned in
their presence (sic), they were in their present condition."” The
governnent also cites the exchange at trial between the U S.
Attorney and Reed, whereby Reed di scussed his theory as to howthe

serial nunbers were renoved. **

13 The jury charge for Count 6 in part reads as foll ows:

In order to find the defendant Donal d Ray
Reed guilty of possessing a firearmw th an
obliterated or altered serial nunber, you
must be satisfied that the Government has
proved each of the follow ng el enents: First,
that on or about the dates set forth in the

i ndi ctnment, the defendant Donal d Ray Reed
know ngly possessed at | east one of the
firearns described in Count 6 of the

i ndi ctment; second, that the inporter's or
manuf acturer's serial nunber had been
removed, obliterated, or altered; and, third,
that said firearm had previously been shi pped
or transported in interstate conmmerce, that
is, across state lines.

4 The exchange went as foll ows:
U.S. Attorney: You gave those agents an expl anation of how those
serial nunbers got filed off those guns, didn't you?
Reed: No. | gave ny theory how they got off. | don't really

12



The governnent contends if the facts wunderlying the
instruction are not contested, as it asserts they are here, the
instruction is unnecessary and the failure to give it wll not be
error. From the record, it is difficult for this court to
determ ne whether Reed admtted he knew the guns' serial nunbers
had been renoved so as to dispense with the necessity of an
instruction. Reed nmay have been admtting that he knew t he seri al
nunbers were m ssing before his arrest or he may sinply have been
admtting that he knew as of the tinme of trial that they were
m ssi ng. If it is an adm ssion of his know edge of the m ssing
serial nunbers before his arrest, the court's failure to instruct
the jury is probably harmess. If heis admtting his know edge at
the time of trial, however, the adm ssion is neani ngl ess. Fromour
readi ng of the record and the context in which the statenent was
made, we can not affirmatively say that Reed admtted that he
| earned that the serial nunbers were mssing before his arrest.
G ven our confusion as to the significance to attach to Reed's
statenments, we will not hold that his statenents rendered the

district court's erroneous instruction harnl ess.

know how they got off. That was just a thought.

U S Attorney: Just a theory?

Reed: Right. It was a thought.

U S Attorney: Isn't it a fact that you told themthose guns
were stol en?

Reed: Right. | told them--

U S. Attorney: And when they were returned, the serial nunbers
were m ssing?

Reed: Yes sir. Wich they was.

15 See United States v. Heath, 978 F.2d 879 (5th Cir. 1992).
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We hold that 18 U S. C 88 922(k) and 924 require a jury to
find that a defendant knew the serial nunbers had been renopved
before it can convict him Since this crucial elenment was omtted
fromthe jury instruction after Reed requested it, we reverse his
conviction as to Count 6.

2. Was Craig a Federal Agent for Purposes of 18 U . S.C. 88 111

and 11147

Hooker and Reed contend that Craig was not a federal agent
under the provisions of 18 U S.C. 88 111 and 1114, and therefore
t heir convictions nmust be reversed. Hooker and Reed concede that
the operation that led to their arrest was began by the DEA
i nvol ved several FBI and ATF agents, was headed by Agent Sw ndol
of the DEA, and fromthe beginning was to be prosecuted in federal
court. However, Hooker and Reed contend the operation was a "state
operation" because it was financed nostly on state and | ocal noney
and the majority of the officers at the "pre-buy"” neeting and the
subsequent surveillance operations were state and | ocal officers.
Hooker and Reed cite nunerous cases holding that a state officer
who is assisting a federal investigation is a "federal officer”
under 88 111 and 1114, and then attenpt to distinguish the present
case fromthose cases.

The governnent points out that the two DEA agents
participating in the operation were two-thirds of all the DEA
agents assigned to cover the 37 county area enconpassing the
Northern District of Mssissippi. Because it is so short-handed,

t he governnent contends the DEA relies heavily on |ocal and state

14



support in alnmost all of its investigations. Therefore, the
gover nnent contends the nere fact that the nunber of state officers
involved in the operation outnunbered the nunber of federa
officers is not relevant to Craig's status as a federal agent. The

governnent also relies onthe case of United States v. Wl lianson, °

whi ch takes an expansive view of what a federal agent is for
pur poses of 88 111 and 1114.

In WIlianson, a state narcotics agent was assisting two

federal agents in an undercover narcotics investigation. Wile the
state officer tried to arrest the defendant, the defendant
attenpted to run the officer over wwth his car. The defendant was
prosecuted and convicted for forcibly assaulting a federal officer
in violation of § 111. On appeal, the defendant argued that the
state officer was not a federal agent, which was required to
sustain his conviction. This court disagreed, holding that "since

[the state officer] was acting in cooperation with and under
control of federal officers, in effecting an arrest for violation
of the federal drug |aws, assault against him was within the
coverage of 8§ 111."' |In the present case, Craig was acting in
cooperation with federal officers in a federal operation when he

was assaulted. Applying the holding in Wllianson, Craig easily

fits within the coverage of 88 111 and 1114.

16482 F.2d 508 (5th CGr. 1973).

7 |d. at 512. See also United States v. Chunn, 347 F.2d
717, 721 (4th Gr. 1965); United States v. Heliczer, 373 F. 2d
241, 249 (2nd Cr.), cert. denied, 388 U S. 917 (1967).

15



3. Did the District Court Err in Applying the Federal

Sent enci ng Cui del i nes?

Hooker and Reed contend that the district court erred in two
respects in applying the Sentenci ng Guidelines to their convictions
under Count 4 (kicking and assaulting with firearns a state
narcotics officer while he was acting as a federal officer). They
contend that they were i nproperly sentenced under Gui deline § 2A2. 2
and that they were inproperly given a three point increase under 8§
3A1. 2.

First, Hooker and Reed argue the district court erred by
applying GQuideline 8§ 2A2.2,1® which applies to aggravated assault
and provides an offense | evel of 15, instead of applying Cuideline
8§ 2A2.4, which applies to obstructing or inpeding officers and
provides an offense |evel of six. Their argunent relies on the
| anguage of 8§ 2A2.4(b)(1), which provides "[i]f the conduct
i nvol ved physical contact, or if a dangerous weapon (including a
firearm was possessed and its use was threatened, increase by 3
| evel s. " Hooker and Reed contend that they should have been
sentenced under 8§ 2A2.4(b)(1), instead of 8§ 2A2.2, because they
used the firearns solely to threaten Craig.

n>

The commentary to § 2A2. 2 provides t hat aggravat ed assault'
means a fel onious assault that involved (a) a dangerous weapon with

intent to do bodily harm (ie. not nerely to frighten), or (b)

18 United States Sentencing Conm ssion, Quidelines Manual,
§2A2.2 (Nov. 1992).

¥ 1d. at 40.
16



serious bodily injury, or (c) anintent to conmt another felony."?°
In addition, 8 2A2.4(c)(1) cross-references § 2A2.2 by providing if
"the conduct constituted aggravated assault, apply 8§ 2A2.2
(Aggravated Assault)."?

In our view, although there is sone overlap between 8§ 2A2.2
and 8 2A2.4, the logical conclusion is that 8 2A2.4 is nmeant to
apply to possessi on of weapons and verbal threats, while 8§ 2A2.2 is
meant to apply to sonething nore. |In the present case, Hooker and
Reed' s actions in pointing a cocked and |oaded firearmat Craig's
head, whil e kicking hi mand deciding where to kill him fits within
the definition of an "aggravated assault" under § 2A2.2.

In United States v. Johnson,? the Third Crcuit held w thout

di scussion that the act of pointing a pistol at the victins' heads
while simultaneously threatening to kill them anpunted to an
aggravat ed assault under § 2A2.2.

A district court's findings of fact for purposes of applying
the Sentencing Guidelines are reviewed under the clearly erroneous
standard of review 2 After reviewing the |anguage of the
Sentenci ng CGuidelines, the case |law, and the record, we hold that

Hooker and Reed did commt a "felonious assault that involved a

20 1d. at 39, comment. (n.1).
21 1d. at 40.

22 931 F.2d 238 (3rd Cir.), cert. denied, 112 S. Ct. 242
(1991).

2 United States v. Mejia-Orosco, 867 F.2d 216, 221 (5th
Cr.), cert. denied, 109 S. C. 3257 (1989); United States v. De
La Rosa, 911 F.2d 985, 993 (5th GCr. 1990).
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danger ous weapon with intent to do bodily harni;? and the district
court properly sentenced themunder § 2A2.2. For that reason, we
find no error commtted by the district court on this issue.

Second, Hooker and Reed argue that even if they should have
been sentenced under 8 2A2.2, they should not have been given a
three-level increase under 8 3Al.2 of the Sentencing Guidelines.
Section 3Al.2 provides a 3 level increase if:

(a) the victim was a law enforcenent or
corrections officer . . . and the offense of
conviction was notivated by such status; or
(b) during the course of the offense or
i mredi ate flight therefrom, the defendant :
. knowing or having reasonable cause to
believe that a person was a | aw enf orcenent or
corrections officer, assaulted such officer in
a manner creating a substantial risk of
serious bodily injury.?

Hooker and Reed contend that they did not know Craig was a | aw
enforcenment officer, and therefore his status as an officer could
not have notivated themto assault him However, their contention
is belied by the record, whichis replete with statenents of Hooker
and Reed voicing their belief that Craig was a |aw enforcenent
officer. For exanple, Hooker told Reed, "[t]hey are the police.
Let's kill them"™ Hooker also told Reed, "[l]et ne kill him Let
me kill the . . . police." Those statenents are sufficient to show
t hat Hooker and Reed knew Craig was a | aw enforcenent officer, and
that his status as a |aw enforcenent officer notivated them to

assault him W therefore defer to the district court's finding

24 United States Sentencing Conm ssion, CQuidelines Manual, 8§
2A2.2 (Nov. 1992) n.1(a).

% 1d. at 239.
18



t hat Hooker and Reed were notivated to assault Craig by his status
as a |law enforcenment officer.

4. Didthe District Court Err in Admtting Evidence of Hooker

and Reed's Prior Drug Related Activity?

Hooker and Reed contend that the district court violated
Federal Rules of Evidence 404(b)? and 403%” by allowing into
evidence: the testinony by Pepper that he had purchased cocaine
fromReed in the past and that he had seen Reed deliver cocaine to
a cousin of Reed; a bag of |arge-denom nation noney w appers; a
phot ogr aph of Reed, which was hanging on his wall, depicting him
wth a gun in each hand seated before a table with a | arge sum of
nmoney; and a receipt fromthe Gainseville, Florida Sheriff's office

for $40,850 in cash that had been seized from Hooker and Reed.

26 Rul e 404(b) states:

[ e] vidence of other crinmes, wongs, or acts
is not adm ssible to prove the character of a
person in order to show action in conformty
therewith. |t may, however, be adm ssible
for other purposes, such as proof of notive,
opportunity, intent, preparation, plan,

know edge, identity, or absence of m stake or
acci dent :

Federal Rule of Evidence 404(Db).
2T Rul e 403 states:

al t hough rel evant, evidence nmay be excl uded
if its probative value is substantially
out wei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the
jury, or by considerations of undue del ay,
waste of time, or needl ess presentation of
cunul ative evi dence.

Federal Rul e of Evidence 403.
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In United States v. Beechum ?® this court established a two-

part test for the adm ssibility of evidence of extrinsic acts under
Rul e 404(b). To be adm ssible, this court held the evidence nust
be relevant to an issue other than the defendant's character, and
the probative value of the evidence nust not be substantially
out wei ghed by unfair prejudice.? W reviewthe district court's
ruling for an abuse of discretion.

Reed and Hooker contend that Pepper's testinony that he had
bought drugs from Reed in the sumer of 1990 was inadm ssible
extrinsic act evidence. W disagree. Evidence show ng i nvol venent
in prior drug related activity is adm ssible under Rule 404(b) as
evi dence of knowi ng participationin a conspiracy.3® In the present
case, Pepper's testinony of the prior dealings was admssible to
show Reed' s and Hooker's specific intent and know ng i nvol venent in
the conspiracy to distribute drugs and to rebut their defense of
entrapnent, especially since Reed and Hooker argued strenuously at
trial that they had been entrapped and even requested an entrapnent
i nstruction. Even if we were to assunme the adm ssion of the
testinony was error, it was harmess and did not affect "a
substantial right of the party."3 Pepper's testinony that he had

purchased drugs from Reed in the sumrer of 1990, a tinme when Reed

28 582 F.2d 898, 911 (5th Cir. 1978)(en banc), cert. denied,
440 U.S. 920 (1979).

2 1d. at 911.

3 United States v. Wod, 924 F.2d 399, 401 (1st Gr.
1991).

3 Fed. R Cim P. 52(a).
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was in prison on an unrel ated charge, was hel pful to the defense,
not prejudicial, in that it allowed the defense to inpeach Pepper
and call into question his credibility regardi ng ot her testinony. 3

Hooker and Reed al so contend that the adm ssion of the noney
wr appers, the cash recei pt, and the phot ograph was error because it
showed that they engaged in |arge scale drug operations when they
were only indicted and on trial for a small drug sale. Hooker and

Reed rely on United States v. Chagra® by claimng that, unlike in

Chagra, there is no evidence in the present case that defendants

were engaged in a | arge scale continuing narcotics

enterprise so as to justify . . . the admssion of |arge suns of
noney, "3 and that Chagra allows the evidence of ill-gotten gains

to be admtted only if shown to occur "at or after the tine of the
conmi ssion of the alleged of fense. "%

The governnent contends that the evidence was adm ssi bl e and
also relies on Chagra. |In Chagra, this court held that it was not
error for the district court to allow into evidence a purchase by
t he defendant, who was charged with drug crines, of two expensive
residential properties. In allow ng the adm ssion of the evidence,

this court hel d:

32 See United States v. Gonzales-Lira, 936 F.2d 184, 191
(5th Gir. 1991).

3% 669 F.2d 241 (5th Cr.), cert. denied, 459 U S. 846
(1982).

34 | d. at 256.
3 ] d.
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there was sufficient evidence that appell ant
was engaged in a large-scale continuing
narcotics enterprise so as to justify . . .
the admssion as relevant and probative
evidence of his receipt of l|arge suns of
money. That the funds for these acquisitions
may have stemmed from entirely [|awful
activities . . . goes to the weight of the
evidence rather than to its admssibility. 3
In the present case, there is sufficient evidence that Hooker
and Reed were involved in a drug selling enterprise.® |In addition,
we do not interpret Chagra to nean that the evidence of ill-gotten
gains need be shown to have occurred at exactly the tinme of the
crinme or after but, rather near enough to the tine of the crine for
a jury to reasonably infer a relationship between the ill-gotten
gains and the crimnal conduct. In the present case, the tine
bet ween t he conm ssi on of the crines and the di scovery of the noney
wr appers, cash receipt, and photograph is sufficiently close to

neet the Chagra requirenent. 3

% ]1d. at 256.

3" The search of Reed's house reveal ed three sets of scales
t hat contai ned cocai ne resi due, cocai ne residue on the kitchen
counter and the m crowave, inositol and baking soda, which are
used to cook powder cocaine into "crack," holsters and amrunition
for the guns, a police scanner, a cellular telephone, sandw ch
bags with the corners cut off, which contained cocai ne residue,
$1,333 in cash, and an identification card with Reed's picture
but bearing the nanme of Luther Howard.

38 The evidence was al so necessary to rebut Hooker and
Reed' s defense of entrapnent, and the claimthat Reed only had
the guns tenporarily and for self-defense. And it al so showed
Hooker and Reed's notive and intent (to protect their drug
operation and its large profits) in assaulting Craig. This
evi dence was necessary to explain to the jury the reason why
Hooker and Reed decided to kill Craig since Hooker and Reed
clainmed at trial that they would not have tried to kill Craig, if
t hey woul d have known that he was a police officer.
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Hooker and Reed next contend that the district court erred in
failing to make detailed findings under Rule 403 as to how it
bal anced the probative value of +the evidence against its
prejudicial effect. This court has held that such detailed
findings are not required if "the factors upon which the probative
val ue/ prej udi ce eval uation were nade are readily apparent fromthe
record, and there is no substantial wuncertainty about the
correctness of the ruling."? In the present case, those
requi rements are net.

In sum the district court did not abuse its discretion by
admtting into evidence Pepper's testinony, the noney w appers, the
cash receipt, and the photograph in that they were relevant to
i ssues other than Hooker and Reed's character, and that the
probative value of the evidence was not outweighed by its unfair
prej udi ce.

VI . CONCLUSI ON

We find that 18 U . S.C. 88 922(k) and 924 read in conjunction
requi red Reed to have had know edge at the relevant tine that the
serial nunber had been altered or renoved, and consequently the
district court erred in not giving an instruction to that effect.
W therefore reverse Reed's guilty verdict on Count 6. For
pur poses of Hooker and Reed's convictions under 18 U S. C. 88§ 111
and 1114, we hold that officer Craig was a federal agent. W also

hold that Hooker and Reed were properly sentenced for aggravated

%% See United States v. Robinson, 700 F.2d 205, 213 (5th
Cir. 1983).
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assault under 8§ 2A2.2 and properly given a 3 | evel increase under
§ 3A1.2. And, we hold that the district court did not abuse its
discretion in allowing the adm ssion of evidence of Hooker and
Reed's prior drug related activity. We therefore affirm the
verdict on all other counts for both Hooker and Reed.

For the foregoing reasons, we REVERSE in part and AFFIRM in
part.

c: br: opi n: 92- 7566p. mm 24



