IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-7809

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

FRANCI SCO TELLG,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

(Decenber 8, 1993)

Bef ore JOHNSON, W ENER and DeMOSS, Circuit Judges.
WENER, Circuit Judge.

Def endant - Appel | ant Francisco Tello appeals the sentence
i nposed under the United States Sentencing Guidelines (U S S G)
followng his conviction on a plea of guilty to a charge of aiding
and abetting possessionwith intent to distribute mari huana. Tello
contests the court's finding under U S S. G §8 3Cl.1 that he
obstructed justice by lying to the probation officer who conducted
the presentence investigation. Tello alsoinsists that even t hough

he was awarded the basic 2-level decrease for acceptance of



responsibility under 8 3El.1(a) (hereafter, "subsection (a)"), he
was unl awful |y deni ed an addi ti onal 1-level decrease in his offense

level for the tineliness of his acceptance of responsibility,

pursuant to U.S.S.G 8 3El.1(b) (hereafter, "subsection (b)").

We find no reversible error in the finding of obstruction of
justice, but agree that the court erred as a matter of law in
denying Tello the extra 1-1evel reduction for tinely acceptance of
responsibility. As we also find that this error cannot be found
harm ess wunder the instant circunstances, we vacate Tello's
sentence and remand for resentencing.

I
FACTS AND PROCEEDI NGS

The rel evant facts are essentially undi sputed. Follow ng his
indictnment in Mssouri and contenporaneously with the transfer of
his case to the Southern District of Texas in accordance wth
Fed. R CGim P. 20, Tello was noved to Texas for the announced
purpose of pleading guilty there. He did so inmmediately upon his
arrival in Texas, and was thereafter convicted on the basis of his
pl ea. Routinely, sentencing was deferred pending (1) investigation
by the probation departnent, (2) conpletion of that investigation,
(3) submssion to the court of the probation departnent's
presentence i nvestigation report (PSR), and (4) passage of the tine
al l owed for the defendant to consider objecting to the PSR

During the course of the presentence investigation, the
probation of ficer questioned Tello in the presence of his attorney,

asking anong other things whether Tello had been arrested



previously. The probation officer warned Tello that |ying about
his prior crimnal record could result in increased puni shnent on
grounds of obstruction of justice. Tello admtted to a 1973
conviction but denied that there had been any additional arrests.
The latter statenent proved to be false when the probation
departnent discovered a record of prior arrests and convictions.
Confronted with this information by the probation officer, Tello
acknow edged that he had been arrested previously.

As a result of the recommendation in the PSR that Tello's
of fense | evel be increased for obstruction of justice, his attorney
had Tello undergo an in-depth psychol ogical exam nation. The
exam ni ng physician reported that Tello paid little attention to
details and m ght have sone difficulty recalling them concluding
that "[i]t appears that [Tell o] does seemto forget or | ose details
of his past life consistent with his cognitive style." The doctor
observed that Tello had problens recalling details of his arrest
record even when pronpt ed.

The district court gave little credence to Tello's argunent
that his psychol ogical condition explained his forgetful ness and
excused his obstruction of justice. |In fact, the doctor's report
bol stered the court's conclusion that Tell o had not suffered nenory
| oss. The court observed that Tello had furnished extensive
i nformati on about his entire background to the exam ni ng physi ci an.
Foll ow ng the recomendations contained in the PSR, the court
increased Tello's offense level by two for obstruction of justice

pursuant to § 3Cl.1



Continuing to follow the PSR s recomendations, the court
awarded Tello a 2-level decrease in his offense |evel for
acceptance of responsibility pursuant to subsection (a). The court
refused, however, to grant an additional 1-level decrease under
subsection (b). The reason given by the court for denying this
additional 1-level reduction was Tell o's obstruction of justice in
lying to the probation officer, thereby causing the investigating
officer to expend nore tine and effort to establish Tello's ful
record of arrests and convictions than woul d have been necessary if
Tell o had been forthcom ng.

Consi stent with the PSR, the district court determned Tello's
of fense level to be 24 and his crimnal history category to be |
The 2-1evel increase was assessed for obstruction of justice and
the 2-1evel decrease was awarded for acceptance of responsibility
but effectively cancel ed each other out; and, as the court refused
to award the additional 1-level reduction for acceptance of
responsi bility under subsection (b), Tello's offense | evel remai ned
at 24. That level, in conbination with Tello's crimnal history
category |, produced a sentencing range of 51 to 63 nonths on the
sentencing table. The court sentenced Tello to a prison termof 57
mont hs, a supervised release term of three years, and a specia
assessnent of $50; and he timely appeal ed his sentence.

|1
ANALYSI S

A. St andard of Revi ew

W review the sentencing court's factual finding of



obstruction of justice for clear error.! W also review the
court's finding on acceptance of responsibility for clear error but
"under a standard of review “even nore deferential than a pure
clearly erroneous standard.'"? A finding is clearly erroneous
when, although sone evidence supports the decision, we are "left
with the definite and firm conviction that a m stake has been
conmtted."® "Review of sentences inposed under the guidelines is
limted to a determ nation whether the sentence was inposed in
violation of law, as a result of an incorrect application of the
sentenci ng gui delines, or was outside of the applicable guideline
range and was unreasonable."*

B. bstruction of Justice

Section 3EL.1 of the Guidelines directs the sentencing court
to increase the defendant's offense |level by 2 for obstruction of
justice: "I'f the defendant willfully obstructed or inpeded, or
attenpted to obstruct or inpede, the admnistration of justice

during the i nvestigation, prosecution, or sentencing of the instant

! United States v. Ainsworth, 932 F.2d 358, 362 (5th Cr.),
cert. denied, U. S. , 112 S.Ct. 346, 116 L.Ed.2d 286

2 United States v. Watson, 988 F.2d 544, 551 (5th Gr.
1993) (quoting United States v. Kinder, 946 F.2d 362, 367 (5th
Cir. 1991), cert. denied, U. S. , 112 S.C&. 1677, 118
L. Ed. 2d 394 (1992)), petition for cert. filed, US LW
(U.S. July 29, 1993) (No. 93-5407).

8 United States v. United States Gypsum Co., 333 U. S. 364,
395, 68 S.Ct. 525, 542, 92 L.Ed. 746 (1948).

4 United States v. Mtovsky, 935 F.2d 719, 721 (5th Gir
1991) (citing 18 U.S.C. § 3742(e)).
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of fense, increase the offense level by 2 levels."® Application
Note 3(h) explains that § 3Cl.1's enhancenent applies when, inter
alia, the defendant provides "materially false information to a
probation officer in respect to a presentence or other
investigation for the court."® At the sentencing hearing the court
st at ed:

[T]he Court is going to find that the Defendant did

obstruct justice by providing nmaterially false

information to a probation of ficer who was conducti ng t he

Pre- Sentence Investigation Report here in that, when

qui zzed about prior arrests or convictions, the Defendant

left out that he had a prior conviction as recent as

1986, wth regards to msdeneanor possession of

marijuana, and he left out his prior crimnal history as

far as in the--juvenile. The Court is going to find that

definitely the m sdeneanor nmarijuana conviction was

materially false in that it did have to be counted with
regards to crimnal history category here.

Gven the court's consideration of the PSR of Tello's
obj ections, of the physician's report, and of all other relevant
data, we conclude that the court was not clearly erroneous in its
findings of fact. W also conclude that the court correctly
interpreted and applied 8 3C1l.1. We therefore affirmthe district
court's finding of obstruction of justice and the resulting
assessnment of a 2-level increase in Tello's offense |evel.

C. Accept ance of Responsibility

1. 2-Level Decrease under § 3E1.1(a)

Even though the PSR recommended a 2-level 1increase for

obstruction of justice, it also recommended a 2-|evel decrease for

5> United States Sentencing Comm ssion, Guidelines Manual,
§ 3Cl.1 (Nov. 1993).

6 US.SG §3CL1(n3(h).
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t he basi c acceptance of responsibility under subsection (a). The

district court agreed, stating:

The Court will give [Tello] a mnus 2 for acceptance of
responsibility, although traditionally when there is
obstruction of justice, a[n] - - acceptance of

responsibility is normally not recomended, but in this

case he did early on agree to go ahead and plead guilty

in Rule 20 down here, and the Court is going to proceed

to give himthe mnus 2 . . . .7
The court's observation concerning the tension between acceptance
of responsibility and obstruction of justice is recognized in the
gui del i nes:

Conduct resulting in an enhancenent under 83Cl.1

(Qbstructing or Inpeding the Adm nistration of Justice)

ordinarily indicates that the defendant has not accepted

responsibility for his crimnal conduct. There may,

however, be extraordinary cases in which adjustnents

under both 883Cl.1 and 3El.1 may apply.?®

The governnent does not contest the court's grant of the 2-
| evel reduction for acceptance of responsibility under subsection
(a), apparently agreeing with the court that this is one of those
"extraordi nary cases" contenplated in that application note. W
note in passing that the court's findings as to tinelinesssqthat
Tel | o had denonstrated his acceptance of responsibility "early on"
by agreeing to plead guilty, but had not obstructed justice until
the final stages of the proceedings, i.e., during the post-plea,
post - convi cti on, presentence investigation stagesQw || prove
central to our analysis of the additional 1-1evel decrease under

subsection (b) which foll ows.

" Enphasi s added.
8 US.S.G 8§ 3EL1(n.4).



2. Additional 1-Level Decrease under 8 3E1l.1(b)

The principal significance of the instant case as one of first
inpression in this circuit lies in the sentencing court's refusal
to award Tell o the additional 1-1evel decrease. Subsection (b) was
added to the Guidelines effective Novenber 1, 1992.° As recogni zed
inplicitly by the governnent inits vigorous efforts to support the
district court's denial of that additional 1-1evel decrease, the

i ssue here i s whet her or not subsection (b) is governed strictly by

the tineliness of the defendant's acceptance of responsibility.1
Lack of tineliness was obviously not the reason for the district
court's denial of the additional 1-level reduction to Tello.
Rat her, after noting the rarity of its decision to grant
simul taneously a 2-level increase for obstruction, and a 2-1|evel
decrease for acceptance, the court stated that it would "definitely

not" grant the additional 1-level decrease under subsection (b)

"for the reason that there was obstruction of justice here." As
shal | be shown, however, even though Tello's |lying did cause the
probation officer to spend additional tinme investigating Tello's

record, that nendacity did not cause the governnent to prepare for

 See U S.S.G, App. C, anend. 459.

10 Al'though Tell o had pl eaded guilty on Cctober 8, 1992,
his PSR was not conpleted and he was not sentenced until after
Novenber 1, 1992, so he was properly sentenced under the version
of the Guidelines in effect at the tinme of his sentencing, i.e.,
the version that becane effective on Novenber 1, 1992, except to
the extent any newly adopted provision would result in an
increase in sentence and thereby inplicate the proscription of an
ex post facto provision of the United States Constitution. See
18 U S.C. 8§ 3553; United States v. Suarez, 911 F.2d 1016, 1021
(5th Gr. 1990).




trial or interfere wth the court's efficient nmanagenent of its own
cal endar.

Al accept that the defendant bears the burden of proving
entitlenment to a decrease in offense level for acceptance of
responsibility. And, as noted earlier, we review a district
court's determ nation  whet her a defendant has accept ed
responsibility by applying a nore deferential standard of clear
error than usual . But here the fact of tineliness of Tello's plea
is indisputable; it is the legal significance of tineliness under
new subsection (b), and not the underlying facts, that is here
di sput ed.

This case truly turns on statutory construction, al beit under
the Guidelines. Qur starting point, therefore, is the unanbi guous
| anguage of the applicable statute, Guideline § 3E1l.1:

83E1l. 1. Accept ance of Responsibility

(a) If the defendant clearly denonstrates
acceptance of responsibility for his
of fense, decrease the offense |evel by 2
| evel s.

(b) If the defendant qualifies for a decrease
under subsection (a), the offense |evel
determned prior to the operation of
subsection (a) is level 16 or greater,
and t he def endant has assi sted
authorities in the investigation or
prosecution of his own msconduct by
taking one or nore of the follow ng
st eps:

1 United States v. Watson, 988 F.2d 544, 551 (5th Cir.
1993), petition for cert. filed, US LW (U.S July
29, 1993) (No. 93-5407).

2] d.




(1) tinely provi di ng conpl ete
information to the governnent
concerning his own invol venent
in the offense; or

(2) tinmely notifying authorities of
his intention to enter a plea
of quilty, thereby permtting

t he gover nnent to avoi d
prepari ng for trial and
permtting t he court to
al l ocate its resources

efficiently,

decrease the offense |evel by 1
addi tional |evel.

Prior to Novenber 1, 1992, § 3El.1 dealt solely with the 2-1evel
reduction which is now contained entirely in subsection (a).?®
Subsection (b), withits additional 1-1evel reduction, sprang forth
full-grown fromthe 1992 anendnents.

The basi ¢ acceptance of responsibility mandate is found in the
i nperative statenent that is subsection (a). Al t hough the
sentencing court is given considerable latitude in determning
whet her the defendant has clearly denonstrated acceptance of
responsibility, once an affirmative determ nation of that fact is
made, no sentencing discretion remains: Subsection (a) directs the
sentencer to "decrease the offense |level by 2 levels."

Then, but only then, may subsection (b)'s additional 1-Ievel

reduction for the tineliness of the defendant's acceptance of

responsibility be considered: Unless the sentencing court
determ nes that the defendant has accepted responsibility for

pur poses of subsection (a), subsection (b) sinply does not cone

13 See Quidelines Manual, App. C, anmend. 459.
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into play. Here, the court's determnation that Tello qualified
for the 2-level decrease under subsection (a) opened the door to
consi deration of subsection (b). Structurally, though, findingthe
def endant eligible for the 2-1evel decrease under subsection (a) is

the first el enent of subsection (b)'s tripartite entitlenent test.

Paralleling subsection (a)'s inperative, subsection (b)'s
tripartite test directs the sentencing court to grant that extra 1-
| evel decrease in the defendant's offense level if three el enents
are found to co-exist: 1) the defendant qualifies for the basic 2-
| evel decrease for acceptance of responsibility under subsection
(a); 2) the defendant's offense level is 16 or higher before

reduction for those two |levels under subsection (a); and 3) the

defendant tinely "assisted authorities" by taking oneSQbut not
necessarily bothsQof two "steps": either (a) "tinmely" furnishing

information to the prosecution about the defendant's own
involvenent in the offense (subsection (b)(1); or "tinmely"
notifying the authorities that the defendant will enter a guilty
pl ea (subsection (b)(2). As shall be seen, the "authorities"
referred to in subsection (b) are the governnent as prosecutor and
the trial court.

Here, the first two el enents of subsection (b)'s three-el enent

test are indisputably present: First, the court found, and the

14 Gven the circunstances of the district court's denia
of a subsection (b) 1-level decrease to Tello, we are conpelled
to add that 8 3E1.1 contains no concomtant qualifier that a
def endant nust not have been guilty of obstructing justice; no
mention of that at all.

11



gover nnent does not contest, that Tello qualified for a 2-leve

decrease under subsection (a). Second, Tello's offense | evel of 24
(before application of such 2-level decrease) clearly exceeds the
m nimumqual i fying level of 16. Only the third elenent remains to
be consi dered: whether Tell o provided the necessary assistance to
authorities by taking either or both of the tineliness "steps"
defined in subsections (b)(1) and (2).

Neither Tello nor the governnment adverted to subsection
(b)(1)'s "step," i.e., "tinmely providing conplete information to
the governnent concerning [Tello's] own involvenent in the
of fense. " Therefore the district court was not required to
consider it and neither are we. The district court did not
consi der subsection (b)(2)'s "step" either, but that step is the
main focus of Tello's argunent in support of his claim of
entitlenent to the extra 1-1evel reduction, just as it is the main
focus of the governnent's argunent in support of the sentencing
court's denial of that extra 1-level decrease. We therefore
exam ne 8 3El.1(b)(2) mcroscopically.

In parsing the step defined in subsection (b)(2), we see that
it conprises two facets. For a defendant to be "tinely" in
notifying the "authorities" of his intention to enter a plea of
guilty, such notification mnust occur so "early on" that it
1) permts "the governnent to avoid preparing for trial," and
2) permts "the court to allocate its resources efficiently."
Al t hough the court here nade a finding of tineliness in reference

toits conclusionto "give himthe mnus 2 [under subsection (a)],"

12



that finding is applicable for all purposes of this case, including
both facets of the (b)(2) step. The first of those facets (trial
preparation) is a given: The sentencing court foundsQand the
gover nnent does not contestsQthat Tello "did early on agree to go
ahead and plead guilty in Rule 20 down here." That | eaves only the
second facet for our consideration.

It is on this second facet of the (b)(2) "step" that the
governnment concentrates its regrettably nonsensical argunents. It
does so by m scharacteri zi ngsQor at | east m sreadi ngsQt he Comrent ary
that follows the text of § 3EL. 1. Typi cal of the Guidelines
8§ 3E1.1's "Comment ary" conprises two parts: "Application Notes" and
"Background." Only new Application Note 6 addresses new subsecti on
(b)'s new 1-level decrease.

After reiterating the tripartite test, stressing that the
"tineliness of the defendant's acceptance of responsibility is

context specific,"?® and observing that the "conduct

qualifying for a decrease in offense | evel under subsection (b)(1)

or (2) will occur particularly early in the case, " Application

Note 6 equates the tineliness of the notification by the defendant

of hisintentionto enter a plea of guilty with the presence of the
two functional facets that we have identified in the text of
subsection (b)(2): 1) the prosecution's ability to avoid
preparation for trial, and 2) the court's ability to allocate its

resources efficiently. In explaining the first facet, Application

* U S S G § 3EL1 (n.6) (enphasis added).
6 1d. (enphasis added).
13



Note 6 sinply repeats verbatimthe text of the Guidelines. But in
expl ai ni ng the second facet, Application Note 6 truly clarifies the
meani ng of the somewhat elastic phrase, "allocate [the court's]
resources efficiently.” This phrase, we are told, neans that the
defendant's notification to authorities of his intention to plead
guilty nmust cone "at a sufficiently early point in the process so

that . . . the court may schedule its calendar efficiently."?

The point we nake, sonewhat ponderously, is that the
tineliness required for the defendant to be entitled to the extra
1-1evel decrease applies specifically to the governnenta
efficiency to be realized in twosSQbut only twoSQdi screte areas:

1) the prosecution's not having to prepare for trial, and 2) the

court's ability to manage its own cal endar and docket, w thout
taking the defendant's trial into consideration. O equal
inportance in the instant case is that which the tineliness of step
(b)(2) does not inplicate: time efficiency for any other
governnental function, including wthout limtation the |ength of
time required for the probation office to conduct its presentence
i nvestigation, and the "point in tine" at which the defendant is
turned over to the Bureau of Prisons to begin serving his sentence.
Yet both of those totally inapposite tenporal efficiencies are
preci sely what the governnent would have us inport interstitially
into 8 3E1.1. Here's how.

The governnment starts with the second paragraph of the

Background portion of the Coormentary under 8 3El.1, which states,

17 1d. (enphasis added).
14



in pertinent part

Subsection (a) provides a 2-level decrease in
of fense | evel . Subsection (b) provides an additional 1-
| evel decrease for a defendant at offense |evel 16 or
greater prior to operation of subsection (a) who both
qualifies for a decrease under subsection (a) and has
assi sted authorities in the investigation or prosecution
of his own m sconduct by taking one or nore of the steps
specified in subsection (b). Such a defendant has
accepted responsibility in a way that ensures the
certainty of his just punishnent in a tinely nmanner,
t her eby appropriately neriting an additional reduction.?®

The governnent's narrow focusSQout of context and in a vacuunsQi s
on the above-enphasized third sentence of that paragraph. The
gover nnment equates the ensuring of the certainty of a defendant's
just punishnent in atinely manner with ensuring that the defendant

w Il commence to serve his sentence in atinely manner and t hat the

probation office will not be required to spend an i nordi nat e anount
of time verifying the defendant's crimnal record. Even out of
context, that is an i nperm ssibly strained readi ng of the sentence.
The phrase "in a tinely manner" is clearly intended to nodify the

precedi ng phrase, "ensures the certainty of his just punishnent,"”

not sinply the single preceding word, "punishnment." Mor e
significantly, the governnent does not noticesSQor refuses to
noti cesQt hat nowhere in the sentence do the words conmmence or serve
appear. Finally, the governnent does not recogni zesQor refuses to
recogni zesQt hat the subject sentence is witten in the indicative

mood (" Such a defendant has accepted responsibility.”). It is not

witten, as the governnent would read it, in the inperative nood as

8 U S S.G 8§ 3El1.1 (backg'd) (enphasis added).
15



t hough it said, "Such a defendant shall [i.e., "nust also,' or "is

required to'] accept responsibility .

Clearly, then, the third sentence of the second paragraph of
the Background does not add another criterion; it nmnmakes a
decl arative statement. It tells the sentencing court that a
def endant who has satisfied all elenents of the tripartite test,
including informng authorities of his intent to plead guilty
sufficiently early to permt (a) the prosecution to avoid trial
preparation, and (b) the court to nmanage its cal endar efficiently,
has thereby qualified for the additional 1-level reduction. Such
a defendant, the subject Background sentence declares to the

sentencing court, has net (not nust yet neet) the core purpose of

subsection (b), i.e, ensuring "early on" the certainty that the
defendant will be justly punished. That purpose is not, as the
gover nnent woul d have us believe, concerned at all with when the

def endant begins to serve his sentence; it is concerned with when

there is certainty thatsQsooner or |atersQthe defendant wll be
puni shed.

The subject Background sentence infornms the court that a
def endant who has satisfied all three elenents of subsection(b)'s
tripartitetest isentitledtosQand shall be affordedsQan additi onal
1-level reduction. By no stretch can that sentence be interpreted
to specify yet another criterion for entitlenent to the decrease,
whether it be the tinely commencenent of serving time, or the
ef fici ent managenent of its cal endar by any governnent agency ot her

than the courtsQsuch as probation.
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Even though the sentencing court failed to address the
elements of the tripartite test, the governnent argues that the
court's deni al of the additional 1-level reduction under

subsection (b) for the reason that there was obstruction of
justice here" should be affirnmed. The court was correct, insists
t he governnent (w thout citing any supporting authority), because
"the extraordinary circunstances of the case warranted alimtation
of that reduction.” The governnent attenpts to bol ster this bald,
conclusionary statenent by making another: Even though the
circunstances "warranted a 2-level reduction"” for acceptance of
responsibility, argues the governnent, "Tello's guilty plea was
governed not by intent to admt to his crimnal behavior in a
tinmely fashion but, rather, as the court found, to conceal the
breadth of his crimnal conduct. This factor alone supports the
district court's refusal to reduce Tello's offense level by 1." W
coul d not disagree nore strongly.

First, we cannot stretch the statenents of the district court
far enoughsQeven by i nplicationsqQto reach the conclusion, attri buted
to them by the governnent, that the "court found" any such thing.
Moreover, such a bizarre self-contradictory position would be
nonsensi cal : W cannot imagine that any sentencing court
woul d concl ude, on the one hand, that a defendant has rushed to
admt crimnal conduct for the purpose of concealing the breadth of
his crimnal behavior, while concluding, on the other hand, that

the sanme defendant has "clearly denonstrate[d] acceptance of

17



responsibility for his offense."'® Yet this is precisely what the
gover nnent woul d have us believe that the district court did here.
We find nothing in the transcript of the district court's renmarks
or elsewhere in the record of this case to support the concl usion
that the district court so found, and the governnent cites us to
not hing in support of such a conjecture.

Nevert hel ess, the governnent proceeds to advance nore, equal ly
flawed | ogi c:

Tello's strict application of 8§ 3El1.1 that ties

acceptance of responsibility to the tineliness of the

entry of the plea as opposed to the character of the

def endant's expression of renorse, would obligate every

district court to automatically reduce offense | evel s by
t hree whenever a pronpt quilty plea was nmade. 2°

W are unable to read anything into 8 3El.1, or into Tello's
interpretation of it, that "ties acceptance of responsibility to
the tineliness of the entry of the plea." To the contrary, the
el emrent of tineliness is nowhere to be found in any aspect of the
basi c 2-1evel decrease for acceptance of responsibility. In fact,
a plea of guilty is not even an essential elenent of a finding of
acceptance of responsibility under subsection (a).?

What t he governnent's argunent does obfuscate, though, is that
tinmeliness is nost certainly an essential aspect of the tripartite
entitlenment test of subsection (b). In fact, tineliness is the

very heart of the third elenent, assisting authorities. Only if

1 USS G §3Eli1(a).

20 Enphasi s added.

21 See § 3EL.1, comment. (n.2).
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the sentencing court findssQin addition to acceptance of
responsibility vel non under subsection (a) and the requisite
offense level of 16 or highersQthat the defendant tinely took
ei ther or both of the "steps" of subsection (b)(1) and (2), may the
courtsQnay, nust the courtsQaward the extra 1-level decease,
thereby, in conjunction with the two | evels under subsection (a),
bringing the total decrease in levels to three.

Not so for the obverse. For even if the court finds
acceptance vel non, nmandating a 2-level decrease under subsection
(a), as well as an offense level of 16 or higher, the court still
need not sQnay, nust notSQaward the third 1-1 evel decrease unless the
court also finds that the defendant assisted authorities by tinely

taking either or both of the "steps" of subsection (b)(1) and (2).

Qobvi ously, then, the governnent is just plain wong in arguing
that Tello's reading of 8 3El.1 produces an all-or-nothing
proposition, i.e., forces the court to award either a 3-Ievel
reducti on or none. Al t hough there can never be but a single
decrease in level for acceptance of responsibilitysQbecause
subsection (b) is inoperable in the absence of subsection (a)'s 2-
| evel decreaseSQthe converse is not true: There can be (and
frequently will be) a 2-1evel decrease under subsection (a) w thout
the extra 1-level decrease being required or awarded under
subsection (D). Thus, depending on all of the relevant facts,
including tineliness, there could be a 3-level, or a 2-level, or a

"0"-level decrease for acceptance of responsibility.
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More significant than its failed effort to pillory Tello's
argunent is the governnent's failure to cite any authority in
support of the sentencing court's obstruction-of-justice reason for
denying Tell o the additional 1-1evel decrease under subsection (b).
The explanation for this citational void is sinple: There is no
such authoritative support to be found. Nowhere in the Quidelines
or their Comrentaries, nor in the jurisprudence, is there any
authority for the court to deny the subsection (b) decrease on
grounds of obstruction of justice, particularly when, as here, the
court has expressly elected not to deny the basic subsection (a)
decrease on grounds of obstruction.

We hold that the district court erred in the reason given for
denying the extra 1l-level reduction of subsection (b) SQ
obstruction of justice. First, that is sinply inapposite; as |ong
as obstruction does not cause the prosecution to prepare for trial
or prevent the court (as distinguished fromthe probation office)
frommanaging its cal endar efficiently, obstruction of justice is
not an elenent to be considered. When the court granted Tello the
basic 2-level reduction for acceptance of responsibility under
subsection (a), despite having found obstruction of justice and
having increased his offense level by two therefor, obstruction
becane irrelevant. It evaporated fromthe sentencing cal cul us.

Nothing in the structures of § 3E1.1 or 8§ 3Cl.1 contenpl at es,
much | ess authorizes, such an internally inconsistent position as
finding basic acceptance despite subsequent obstruction, then

denying the extra "tineliness" decrease by reason of the self sane,

20



| at e-i n-t he-gane obstruction.?? Nonet hel ess, the court's denial for
that reason is not fatal if there is sone other reason to be found
t hat supports deni al

W may always affirma district court's ruling, made for an
invalid reason, if we are shown or can find a valid reason to
support that ruling.?® Having found the obstruction of justice
reason given by the district court for denying Tello the 1-Ievel
reduction to be invalid, we may affirmthat denial only if we can
di scover sone fallacy in our perception that Tello al so satisfied
the third el enment of that testsQthe tinely taking of either or both
of the steps identified in subsections (b)(1) and (2). As (b)(1)
is not at issue here, our consideration is narrowed to the

remai ning "step," the one defined in subsection (b)(2). Only if
the facts found by the court or reflected in the record denonstrate
that Tello did not properly take the subsection (b)(2) step, we may
affirmthe district court's denial of the extra 1-level decrease,
albeit for a reason other than the invalid one advanced by that
court. But, as we have seen, such facts show beyond cavil that

Tello did take that "step" properly.

Mor eover, those sane facts preclude our ability to affirmthe

2 This is not to say that, under greatly different
ci rcunst ances, obstruction of justice could not constitute
di scretionary grounds for denying the additional 1-Ievel
decrease, such as when the defendant first obstructs justice in
the investigation of his offense and only subsequently admts his
guilt and cooperates with the governnent. See, e.q., United
States v. Booth, 996 F.2d 1395, 1397 (2d G r. 1993).

23 Bickford v. International Speedway Corp., 654 F.2d 1028,
1031 (5th Gr. 1981).
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district court's denial of the extra 1-level reduction, for any
reason. The one expressed by the district court is sinply not
authorized by the Guidelines, either inplicitly or explicitly,
particularly not in the text of § 3E1.1 or the Commentary thereto.
And any fair and reasonable reading of those provisions, even in

pari nmateriae wth the obstruction provisions of § 3Cl.1

denonstrates beyond serious question that, given the court's basic
finding of acceptance of responsibility for purposes of subsection
(a), no alternative reason can be found under the instant facts to
justify our affirmng the district court's denial of the extra 1-
| evel decrease under subsection (b).

Mor eover, the final clause of subsection (b) eschews any court
discretion to deny the reduction. That inperative clause directs
the sentencing court to "decrease the offense | evel by 1 additional

| evel ," once all the essential elenents and steps and facets of the
tripartite test of subparagraph (b) are found to exist. W
conclude, therefore, that the district court erred in denying that
addi tional 1-level decrease in Tello's offense | evel for the reason
given; that no alternate reason exists as a basis for affirmance by
this court and that Tello's sentence therefore nust be

rever sedsQabsent a finding of harnless error.

4. Har nl ess Error

Rul e 52(a) of the Federal Rules of G vil Procedure provides:

Har m ess Error. Any error, def ect,
irregularity or variance whi ch does not affect
substantial rights shall be disregarded. *

24 Fed. R Crim P. 52(a).
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The statutory framework for reviewng sentences under the
Quidelines is set forth in 18 U S.C. 8 3742, which provides in
pertinent part:

If . . . the sentence was inposed . . . as a
result of an incorrect application of the
sentenci ng guidelines, the court shall renmand
the case for further sentencing proceedings
Wi th such instructions as the court considers
appropriate."?

This statutory provision certainly reads like a per serule. |If it
were, it would pretermt review for harmess error and mandate
automatic reversal and remand upon the finding of a sentencing
error resulting from an incorrect application of the Cuidelines.

The United States Suprene Court, in Wllians v. United States,?® did

not read 8 3742 that restrictively. In fleshing out 8 3742 by
expl ai ni ng the neaning of the phrase "as a result of an incorrect
application,” the Court rejected a rule of automatic reversal and
adopted instead a form of harm ess error analysis. The Court
pronounced that the finding of an incorrect application of the
Quidelines shifts the burden to the proponent of t he
sentencesQwhet her that be the defendant or the governnentsqQto
"persuade [ ] the court of appeals that the district court would

have i nposed the sane sentence absent the erroneous factor."?” In

a case of the sane nane, albeit transposed, we applied the Court's

WIllians standard i n determ ni ng general |y whet her a m sapplication

2% 18 U.S. C. 8§ 3742(f)(1) (enphasis added).
26 U S , 112 S.Ct. 1112, 117 L.Ed.2d 341 (1992).
27 1d., U S , 112 S.Ct. at 1121, 117 L.Ed.2d at

354-55 (enphasis added).
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of the Guidelines automatically requires remand for resentencing. 28

The precise type of Quidelines sentencing error case that we
revi ew t odaysqQone in which the termof the sentence of inprisonnent
actual ly i nposed by the court's application of the wong sentencing
range (here, 57 nonths), coincidentally happens to be avail able for
inposition by applying the correct sentencing rangesQ s one of
first inpression in this circuit. The question is whether the
availability of the identical nunber of nonths of incarceration in
both the correct and incorrect sentence ranges ("sane sentence")
automatically makes the error harnl ess, thereby avoi ding automatic
vacatur and remand.

Al beit res nova in this circuit, a virtually identical

situation was addressed by the Eleventh Circuit in United States v.

Alpert.?® There the district court had inposed a prison term
sel ected froma sentencing range wongly determ ned due to an error
in assessing a 2-level increase for obstruction of justice. But
coincidentally, like the nunber of nonths assessed to Tello, the
nunber of nonths assessed in Al pert happened to be avail abl e under
both the correct and incorrect sentencing ranges.® As Al pert was

deci ded after the Suprene Court decided Wllianms v. United States,

and as the Alpert court reversed and renmanded despite the

availability of the "sanme sentence" under both the correct and

28 United States v. WIllians, 961 F.2d 1185, 1187 (5th
CGr. 1992).

22 989 F.2d 454 (11th Cr. 1993).
3 Alpert, 989 F.2d at 458 n. 2.
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i ncorrect sentencing range, we infer that the party interested in
sustaining the sentence and avoiding remand (there, as here, the
governnent) failed to proffer sufficiently persuasive evidence to
convince the appellate court that the district court would have
i nposed the sanme sentence, absent the error.

This court too has enployed a "sane sentence" test in
connection wth several CGuidelines issues differing only slightly

fromthe one now before us. In United States v. Corl ey, 3 when the

district court erroneously calculated the defendant's crim nal
hi story score, we vacated and renmanded for resentenci ng even t hough
t he erroneous score did not prevent the defendant frombeing pl aced
in the correct crimnal history category.® As the district court
in Corley had departed upward, we concluded that the error was not
har m ess. We reasoned that the extent of the court's upward
departure m ght have been influenced by the erroneously high
crimnal history score.

W also remanded for resentencing in United States v.

Wllians®* when the district court inproperly based its sentence for
revocation of parole on conduct occurring after the original
sentence. W rejected the governnent's "sane sentence" harnl ess
error argunent based on the severity of the defendant's crimna
hi story, noting that the record i ndicated that the sentencing court

had not been receptive to enhancing the defendant's sentence based

31978 F.2d 185, 186-87 (5th CGr. 1992).
32 Corley, 978 F.2d at 186-87.
3% 961 F.2d 1185 (5th Cir. 1992).
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on the crimnal history factor.?3*
In two other simlar but different "sane sentence" cases,
however, we concl uded that i ncorrect applications of the Guidelines

were harmess. In United States v. Johnson, ® in which the district

court had erroneously added two points to the defendant's crim nal
history score,® we found the error harnmess; at sentencing the
court's focus had been on facts other than the ones involved in the
erroneous crimnal history calculation.® AndsQunlike the instant
casesQt he error in Johnson did not produce an incorrect Quidelines
sent enci ng range. %8

In United States v. Davidson,* we found an erroneously

reasoned upward departure harnl ess when we recognized that the
record clearly disclosed a different, valid basis for such a
departure. W concluded that the district court alnost certainly
woul d have departed upward, and just as certainly would have
arrived at the sanme sentence, had it referred to the valid rather
than invalid basis for upward departure. The record in Davidson
revealed that the valid departure basis was in fact a primry
factor in the district court's upward departure; the court had

continually referred to the valid ground when justifying the upward

% Wllians, 961 F.2d at 1187.

% 961 F.2d 1188 (5th Cir. 1992).

3  Johnson, 961 F.2d at 1189.

37 1d. at 1190.

% |d. at 1189.

3% 984 F.2d 651 (5th Cr. 1993).
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departure, itself a nere three nonths. 4
Tell 0o's sentencing range as determ ned by the court when it

erroneously resorted to the sentencing table for offense | evel 24
and crimnal history category | was 51 to 63 nonths. The court
i nposed a prison termof 57 nonths, precisely in the mddle of the
wrong range. Had the court granted the additional 1-1evel decrease
that we found it should have granted, Tello's correct offense | evel
woul d have been 23 which, coupled with his correct crimnal history
category of |, would have produced a sentencing range of 46 to 57
mont hs. Even though the "sane sentence" of 57 nonths falls within
both the correct and incorrect sentencing ranges, 57 is the exact
m dpoi nt of the erroneous range but is the topnost sentence of the
correct range. |In assessing Tello's sentence, the court said only
t hat :

[ Tel | o' s] guideline range sentence in his case

is 51 to 63 nonths. The court is going to

sentence the Defendant to the custody of the

Bureau of Prisons for 57 nonths.

That sinple, antiseptic coment reveals nothing about the

court's thought process in selecting 57 nonths or the fact that it
was the m d-range position in the incorrect sentencing range. The

governnent, as the party with an interest in preserving the "sane
sentence" under a harmess error analysis, has not directed us to
anything in the recordsQand we have found nothi ng i ndependent| ysQ
that mght persuade us, in admnistering the Suprene Court's

Wllians test, that the district court would have i nposed the sane

40 Davi dson, 984 F.2d at 657.
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57 nmonths' sentence absent the error. We therefore nust follow
Wllians by vacating the sentence inposed and remanding for
resentencing within the correct sentencing range of 46 to 57
nmont hs.

Thus the rule we adopt today is that even when the nunber of
months of a prison sentence that is inposed as a result of an
incorrect application of the GQuidelines is also a nunber of nonths
that properly could be inposed by a correct application of the
Quidelines, i.e., when the sane sentence is included in both the
correct and incorrect sentencing ranges, the sentence nust
neverthel ess be vacated and the case remanded for resentencing;
unl ess, that is, we are persuadedsQeither by the party seeking to
uphold the sentence through application of the harmess error
anal ysis, or by our own independent review of the recordsqthat the
"district court would have inposed the sane sentence absent the
erroneous factor."* Only if we were so persuaded could we affirm
the sentence originally inposed. %

As sentence selection fromw thin the appropriate sentencing
range lies uniquely within the broad discretion of the sentencing
court, we recognize the distinct possibility that the district

court mght again inpose on Tello the sanme 57-nonth sentence it

4 United States v. WIllians, 961 F.2d 1185, 1187 (5th Cr
1992); WlIllians, U S , 112 S.C&. 1112, 1121, 117
L. Ed. 2d at 354-55 (1992).

42 There is a third possibility: Under unusual
circunstances, we may nodify the sentence originally assessed
and, as nodified, affirmrather than remand. W found such
circunstances to be present and took such action today in United
States v. MIls, slip op.
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originally inposed. W observe only that we have neither found nor
been shown anything in this record so clearly reflecting the
sentenci ng notivation of the district court that would permt us to
concl ude that the sane sentence woul d have been assessed absent the
error. Lacking such a determ nation, we cannot affirmthe original
sentence under a harm ess error anal ysis.
1]
CONCLUSI ON

In finding obstruction of justice, the district court did not
clearly err when it rejected Tell o's explanation for his failureto
tell the probation officer about prior arrests and convictions. W
therefore affirmthe court's assessnent of a 2-1evel increase under
§ 3C1.1.

Neither did the court err in finding that Tello clearly
denonstrated acceptance of responsibility for his offense, or in
concluding that Tello's is one of those "extraordinary cases"
contenpl ated by Application Note 4 to § 3E1.1, in which a def endant
both accepts responsibility and obstructs justice, and is thus
properly allowed a decrease in offense level for the former while
bei ng assessed an increase in offense level for the latter.

Neverthel ess, the district court did err inrefusing to grant
Tello an additional 1-level decrease under 8§ 3El.1(b) after thus
finding him entitled to the 2-level decrease under 8 3El.1(a).
Tello's offense level was 24 before allowance of the 2-1evel
decrease under subsection (a) and was thus 16 or greater; and, on

the basis of facts found by the court and apparent fromthe record,

29



Tel |l o assisted authorities in the prosecution of his own m sconduct
by notifying them of his intention to enter a plea of guilty
sufficiently early in the process to permt the governnent to avoid
preparing for trial and the court to schedule its own cal endar
efficiently.

In the face of those uncontroverted facts and circunstances,
we find unavoidable the conclusion that the sentencing court
incorrectly interpreted and applied the Guidelines as to the extra
1-l evel decrease in offense |evel under subsection (b). Havi ng
found that Tell o accepted responsibility "early on" for purposes of
subsection (a)sQdespite his obstructing justice thereafter during
the pre-sentence i nvestigati onsQt he court was not authorized by the
Guidelines to deny an additional 1-1evel decrease under subsection
(b) on the grounds of obstruction of justice. Neither can we find
any other reason on the basis of which the court's denial can be
sal vaged. So, even though we are authorized to affirma district
court's proper conclusion reached on the wong reason if a correct
reason exists, we have been shown no correct reason for affirmng
the court in this case and have been unable to find one on our own.

Finally, even though such erroneous denial of subparagraph
(b)'s decrease could be sustained if its effects were harnl ess, we
find no harm essness here. We cannot affirm as harmless the
sentence erroneously inposed on Tello by msapplication of the
Cui del i nes, despite that "sanme sentence" being avail abl e under the
correct sentencing range. For here there i s no persuasive evi dence

that the court woul d have assessed t he sane sent ence, absent error.
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For the reasons set forth above, Tello's sentence is VACATED
and this case REMANDED to the district court to resentence Tello
within the range of 46 to 57 nonths. In all other respects the
sentence i nposed by the district court is

AFFI RVED.
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