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GOLDBERG, Circuit Judge:

Wth reluctance, we wi Il engage seasoned conbatants i n the war
over the future welfare, education and happi ness of a young wonman
with multiple handicaps. The dispute dates back to the birth of
Sherri, A D., at which tinme her parents discovered that she was
blind, deaf, and nentally retarded. Unwilling or unable to care
for the infant, they left her in the custody of her aging
gr andnot her. When Sherri reached age six, the Caneron, Texas
school district decided it would pay for her education, but would
not itself attenpt to teach her. Together, the school district and
the grandnother sought and obtained Sherri's admssion to a

residential school for handi capped persons.

Sherri had lived for seven years at the Texas School for the



Blind and Visually Inpaired in Austin, Texas, when that
institution, together with the state educati on agency, fornul ated
new adm ssions standards to which Sherri did not neasure up.
Vi gorous di sputation took place regardi ng whether Sherri shoul d be
moved, and if so, where. Many parties wanted a voice in the
deci sion regardi ng where Sherri should live and attend school, but
no one seened to want the responsibility of housing and educating

her thensel ves.

Sherri's grandnot her sought the assistance of |egal counsel,
who five years ago filed suit in United States District Court,
presenting many grievances, and a request for certification of a
class action. The district judge referred the case to a nagi strate
judge for decision. The referral was one of the |ast things on

whi ch the conbatants were able to agree.

The war intensified, each conbatant hauling out increasingly
heavy artillery in the hope of vanquishing his opponents. At one
point, the list of drafted warriors spanned ten pages. Eventually,
many of the soldiers retreated or were excused from the fight.
Five years into the war, the only conbatants remaining on the
battlefield were the grandnot her, the guardian ad litem the Texas
Educati on Agency, and the Texas School for the Blind and Visually
| npai red. These parties tenporarily lost their taste for battle,
and sought a truce. Each renoved his heavy arnor, and sat down at

the sane table. However, they were unable to reach a conprom se.



Unl i ke King Sol onon, the magi strate judge cannot resolve this
di spute by giving the child to the person who seens nost interested
in her welfare. Al t hough many are solicitous for her, no one
particul arly wants Sherri —Aot her parents, not her grandnot her, not
the regul ar schools, not the special schools, and not many of the
alternative facilities which have been explored to date. It is a
strange battle indeed in which the conbatants fight not to obtain

possession of the prize, but to foist it off upon soneone el se.

The conbat ants have once again taken up their battle stations,
and appear determned to fight on valiantly at all costs. W shall
venture forth from the relative calm of our bunker, hoping to
infiltrate the redoubts and ranparts of the contenders. W shall
attenpt at all tinmes to bear in mnd the welfare of Sherri, A D

First, we shall sunmarize the |egal issues and our concl usions.

Plaintiff Sherri A D., through her guardian and grandnot her
Nell D., appeals from an interlocutory order of a United States
magi strate judge, [February 5, 1991 Order, hereafter "February
Order”] requiring that she be transferred froman institution for
the visually inpaired to a conmmunity placenent as soon as one can
be |ocated or appropriately tailored to fit Sherri's needs.
Plaintiff also appeals interlocutory orders denying a stay of the
February Order, finding the parties in contenpt, ordering nediation

and setting a hearing on the matter of contenpt.! Although it

This court stayed the February Order and the contenpt
proceedi ngs pendi ng the outcone of this appeal.



appears that plaintiff did not file notice of appeal on the
appoi ntnent of a guardian ad |item she requests that we address
that matter as well. Moreover, on March 29, 1991, an order
granting plaintiff's notion to permt appeal on the question of
class certification was granted by the United States nmgistrate
judge, although in an order dated June 26, 1991, the magistrate
judge declined to certify that the plaintiff's class action clains

were not frivol ous.

Finding that we have jurisdiction to consider the appeal of
the February Order, we affirmthe magi strate judge's directive that
Sherri A .D. be noved from the Texas School for the Blind and
Visually Inpaired to communi ty-based housi ng, and that she receive
free, appropriate education in her local public school district

until her eligibility for public education expires.

Because we believe that the other matters plaintiff urges us
to address on interlocutory appeal present no threat of irreparable
harm and do not relate to any conclusive collateral order
separable from the nerits of plaintiff's clains, we decline to
reach them Al though the record is already volumnous, the
district court is in a better position than we are to assess the
merits of these other clains, all of which can be appeal ed after

entry of judgnent w thout prejudice to any of the parties.

| . BACKGROUND

Twenty year-old Sherri A D is profoundly nentally retarded,



deaf and blind. In 1987, a special education hearing officer found
that Sherri functioned cognitively at the level of a child aged
eight totwelve nonths. Plaintiff nowclains that Sherri functions

at the level of a child aged sixteen to twenty-two nonths.

The speci al education hearing officer who revi ewed her case in
1987 determned that "Sherri mght reasonably be expected to
progress at an extrenely slowrate and will exit public education
at age twenty-two? functioning at the cognitive level of a small
child." All parties to this action agree that an appropriate
educati onal program for Sherri should include notor devel opnent,
communi cati on, socialization and recreational conponents. Enphasis
must be placed on assisting Sherri to devel op i ndependence in the

activities of daily living, such as toileting, washing, and eati ng.

It is unclear fromthe record where Sherri lived frombirth to
age six. It appears, however, that she was not institutionalized,
al t hough she functioned then, as now, at the cognitive level of a
one to two year-old child. In 1978, an "adm ssion, review and
dismssal commttee" ["ARD'] of Sherri's local public school
district ["School District"] decided to place Sherri at the Texas
School for the Blind and Visually Inpaired ["School for the
Blind"], the only residential institution in Texas established for
the specific purpose of educating blind and visually inpaired

peopl e at public expense until they attain age twenty-two.

2Her statutory entitlenent to free appropriate public
education will term nate when she attains age twenty-two. See 20
U S C § 1412(2)(B)



In 1985, the School for the Blind and the Texas Education
Agency ["TEA"] developed new eligibility criteria for students at
t he School for the Blind. The School for the Blind then notified
Sherri's School District that Sherri mght no |onger be eligible
for continuing adm ssion to the School. On March 14, 1986, an ARD
convened at the School for the Blind determ ned that Sherri did not
meet the new eligibility criteria and should be returned to a
comunity placenent and educated by her |ocal School District.
Representatives of the School District initially agreed, but soon

changed their position for reasons not revealed in the record.

On March 27, 1986, Sherri's grandnother, Nell D., acting as
Sherri's guardi an and next friend, requested a due process hearing
under the Education for Al Handi capped Children Act ["EAHCA"].?3
Foll ow ng the hearing, the School District convened two ARDs to
deci de whether the March 14, 1986 ARD had reached the correct
deci sion. The ARDs convened by the School District found that the
School for the Blind was the | east restrictive placenent avail abl e

to accommpdate Sherri's needs.

Because the School District's ARDs reached a different
decision than did the ARD convened at the School for the Blind, and
because Nell D. did not believe she could care for Sherri at hone,
Nell D. appealed to a special education hearing officer, alleging

that the School for the Blind's eligibility criteria were

320 U.S.C. 8 1400 et seq., nowretitled the Individuals with
Di sabilities Education Act.



discrimnatory or otherw se unlawful, and that the School for the
Blind was the | east restrictive environment in which Sherri could
recei ve free, appropriate special education services to which she
is entitled until age twenty-two. A hearing was held over the

course of sixteen calendar days in |late 1986 and early 1987.

On Septenber 1, 1987, the special education hearing officer
rendered a decision, finding that under Board of Education of
Hendri ck Hudson Central School District, Wstchester County V.
Rowl ey, 458 U. S 176, 102 S.C. 3034, 73 L.Ed.2d 690 (1982),
Sherri's placenent at the School for the Blind was "appropriate, "
because Sherri obtained "educational benefit" from services
provi ded there. However, the special education hearing officer
found that Sherri should nevertheless be transferred from the
School for the Blind to a conmmunity placenent, because the School
for the Blind was not the l|least restrictive environment in which
Sherri coul d receive specialized education services fromwhich she

woul d obtai n educati onal benefit.

The hearing officer noted that the record "clearly
reflect[ed]" that the School District had placed Sherri at the
School for the Blind with the intent of "leaving the child in the
charge of that facility for the remainder of the child' s public
education career." Thus, the School District's actions anounted to
an attenpt to "dunmp" this difficult-to-serve child in an
institution and |eave her there, in violation of the mandate to

serve children with special needs in the least restrictive



envi ronnment (presunptively the community).*

The School District has had a programfor severely handi capped
students since 1974, but according to the speci al education hearing
officer's Septenber, 1987 decision, the School District "admts

that it has never taken steps to nodify or upgrade the facilities

“The hearing officer reviewed the EAHCA and rel evant Texas
regul ati ons governing residential placenents of public school
children and concluded that the | aws evinced a preference for
pl acenents in the community, and in case of institutiona
pl acenents, a "continuing effort ... to return the child to his
or her hone." The hearing officer noted that "the applicable | aw
does not envision residential placenents in any institution,
public or private, as a permanent solution to the child's
educati onal needs. [E]xcept in the nost extrene circunstances,
the residential placenent is properly viewed as a tenporary
solution in order to buy tinme for the resident district to gear
up to serve the child locally.” W believe the special education
hearing officer correctly assessed the law. Conpare 19
Tex. Adm n. Code 8 89.227(g)(1)(B)(iii) ("A residential application
w Il not be approved if the application indicates ... [t]he
district does not have a plan with tinme lines and criteria for
returning the student to the local school program') with 20
US C 8§ 1401(18) ("The term "free appropriate public education”
means speci al education and related services which ... neet the
standards of the State educational agency"), and 20 U S.C. §
1412(5) (requiring participating states to put in place
"procedures to assure that, to the nmaxi num extent appropriate,
handi capped children, including children in public or private
institutions or other care facilities, are educated wth children
who are not handi capped, and that special classes, separate
schooling, or other renoval of handi capped children fromthe
regul ar educational environnment occurs only when the nature or
severity of the handicap is such that education in regul ar
classes with the use of supplenentary aids cannot be achi eved
satisfactorily"). See also David D. v. Dartnmouth School
Commttee, 775 F.2d 411, 417-419 (1st G r.1985), cert. deni ed,
Massachusetts Departnent of Education v. David D., 475 U S. 1140,
106 S.Ct. 1790, 90 L.Ed.2d 336 (1986). (finding that the
"federal right to a free appropriate public education
i ncor porates substantive rights authorized by state speci al
educati on | aw which becone part of the federal core right");

Row ey, 458 U. S. at 202-03, 102 S.Ct. at 3049 (noting that the
"mai nstream ng preference" of the EAHCA neans that the Act
"requires participating States to educate handi capped children
w t h nonhandi capped chil dren whenever possible").



for the purpose of serving Sherri or any other individual student,"
and until the School for the Blind attenpted to di scharge Sherri,
"[did] nothing to attenpt to bring Sherri hone." The speci al
educati on hearing officer considered the necessary changes to the
School District's day programto be m ni mal (obtainingthe services
of a vocational teacher and certain facilities required to teach
| aundry sorting, feeding skills, and other activities of daily
living). The School District's expert witness, a special education
t eacher who devel oped and drafted the individualized educati onal
plan ["I EP"] adopted by the School District's ARD, conceded that
the School District could educate Sherri in its day programw th
sone mnor alterations thereto. However, the special education
teacher expressed "concern ... that the degree of consistency
necessary to guarantee success could not be provided in the living

envi ronnent provided by Sherri's guardian [her grandnother]."

Despite the concern that Sherri's grandnother m ght be
i ncapable of providing all the supportive services required by
Sherri, the special education hearing officer decided that Sherri
should be placed in one of the School D strict's day-school
prograns, which she would attend while living with her grandnot her
or in sone other comunity-based residence designated by her
gr andnot her. The person wth whom Sherri would reside was to
recei ve special counselling on how best to care for Sherri. The
School District was directed to convene an ARD to develop for
Sherri a program of education and rel ated services to be delivered

in a comunity setting. Any services the ARD considered



unavailable in the School District were to be specifically
described in a statenent to the Superintendent and Board of
Trustees of the School District, who with "prudence and due haste"
were to "take all steps necessary to insure that all the resources
and facilities identified by the ARD as required for the discharge
of Petitioner's IEP are on hand and operational when [Sherri's]
pl acenent at [the School District] is effected.”" The School for
the Blind was directed to assist the School District in devel oping
comuni ty- based educational and rel ated services for Sherri. In no
event was Sherri to be noved from the School for the Blind to a

comunity placenent |ater than January 1, 1988.

Despite rendering an opinion that Sherri should not continue
to be served at the School for the Blind, and despite finding that
the eligibility criteria clains were not properly before him the
speci al education hearing officer noted that if the School for the
Blind were determned to be the l|east restrictive possible
pl acenment for Sherri, the School for the Blind could not awfully
deny Sherri a placenent there. 1In other words, it was the speci al
education hearing officer's opinion that the School for the Blind
could not erect a barrier to Sherri's placenent there nerely by

altering its eligibility criteria.

The di spute regarding Sherri's educational placenent® and the

5I't appears that plaintiffs interpret "educati onal
pl acenment" under EAHCA to include, for persons with disabilities
as severe as Sherri's, only residential educational services.
Def endants, on the other hand, regard housing and education as
separable in Sherri's case, much as they are for able-bodied



| awf ul ness of the School for the Blind's eligibility criteria
conti nued. Nell D. filed suit against TEA, the School for the
Bl i nd, the Conmm ssioner of Education of the TEA, and several other
parties in United States District Court.® The case was referred to
a United States nmagistrate judge ["magistrate judge" or "district
court"] for decision, pursuant to 28 U S.C. 8 636(c). A request
for certification of a class action was filed, and was denied by
the magi strate judge. The United States magi strate judge held
hearings but encouraged settlenent of the case. Despite the

speci al education hearing officer's decision that Sherri shoul d be

school -age children. Thus, defendants believe that Sherri's
"educational placenent"” is a program of services that can be
delivered in any one of a variety of settings, sone nore
restrictive than others.

An "educational placenent” under EAHCA is not a pl ace,
but a program of services fromwhich the child can obtain
sone educational benefit; not necessarily the perfect
education. See Lunceford v. District of Colunbia Board of
Education, 745 F.2d 1577 (D.C. Cir.1984) (change in feeding
schedul e that woul d occur with transfer of severely
handi capped young adult from private hospital to public
institution insufficient to constitute "change in
educati onal placenent”; although the court refused to find
that a change in residence for a profoundly handi capped
child can never be a change in educational placenent, it
noted that any such change would have to result in a
"fundanental change in, or elimnation of a basic el enent of
t he educational program' before it constituted a change of
educati onal placenent); Knight v. District of Colunbia, 877
F.2d 1025, 1029 (D.C. Cir.1989) (a school district discharges
its duty under EAHCA to deliver an appropriate education "if
it merely places the student in a program"sufficient to
confer sone educational benefit,” " quoting Row ey, 458 U. S.
at 200, 102 S.Ct. at 3047 (enphasis added)).

SEAHCA allows "[a]ny party aggrieved by the findings and
deci sion" of the special education hearing officer to file suit
in state or federal court. 20 U S C. 8 1415(e)(2). Plaintiff
al so brought clains under the Fourteenth Amendnent, the Famly
Education R ghts and Privacy Act, 20 U S. C. 8§ 1232g, the Cvil
Rights Act, 42 U S.C. 8 1983, and Section 504 of the
Rehabilitation Act, 29 U S.C. § 794.



moved to a community residence and mainstreaned into the |oca
public schools to the fullest extent possible, Sherri remined at

t he School for the Blind.

On February 5, 1991, the magistrate judge issued the order
[ February Order"] on which this appeal is based. The February
Order provided that Sherri was to be noved fromthe School for the
Blind to a comunity residence and was to receive educational
services fromthe School District. The February Order was at once
decisive and irresolute, due to the conbination of an explicit
requi renent that Sherri be transferred to a community residence no
|ater than Jan. 1, 1992 (at age nineteen), with a proviso that she
be noved when services appropriate to her needs are nade avail abl e
in a community setting, and in no event later than her

twenty-second birthday (Sept. 20, 1994).

Wt hout expl anation, the magi strate judge stated that he woul d
not enter final judgnent until after Sherri's transfer had been
acconplished. It is not clear whether the magistrate judge vi ewed
the other disputed issues (chief anong them the | awful ness of the
School for the Blind' s eligibility criteria) as entirely settled
when he issued the February Oder.’ In a rather confusing
par agraph, the magi strate judge concluded that because there had

been no less restrictive placenents available in the past, the

I'n the text of the February Order, the nagistrate judge
made a prelimnary finding that the School for the Blind' s
eligibility criteria were lawful. He had previously denied cl ass
certification.



School for the Blind had constituted the nost appropriate pl acenent
for Sherri. However, it was the lack of Iless restrictive

pl acenents that the nmagi strate judge appeared bent upon renedyi ng.

On January 13, 1992, the nmagistrate judge denied the
plaintiff's motion for a stay of the February Order. The
magi strate judge nmade it clear that he was not wed to any
particul ar pl acenent option; nerely that he believed Sherri should
live inacomunity setting. The court noted that as plaintiff was
appealing the propriety of Sherri's educational services, nothing
should prevent the parties from finding Sherri alternative

housi ng. 8

Followng the parties' failure to arrange for Sherri's
transfer by Jan. 1, 1992, the magi strate judge entered an order on
Jan. 15, 1992, appointing a guardian ad litemfor Sherri, despite
the fact that Sherri already had a | egal | y appoi nted guardi an (her

grandnother).® On the sane date, the nmmgistrate judge al so i ssued

8The magi strate inplicitly referred to the fact that an
"educational placenent" under EAHCA is not a place, but rather a
program of services, which nmay be delivered in various settings:
"The change envi sioned by the Court is not a change in the

plaintiff's educational placenent; it is a change in the
plaintiff's housing. Both [the School for the Blind] and [the
School District] have indicated willingness to assist the

plaintiff in "educational" matters during the housing transition
of the plaintiff."

The magi strate judge explained that, "The Court wi shes to
insure that the best interests of the child are preserved anong
the various interests presented to the Court in this [awsuit";

i nplying that he considered none of the parties to be
sufficiently disinterested or independent to nmake Sherri's best
interests their paranmount concern. Apparently, the nagistrate
did not hold any hearing or provide any findings of fact to



an order requiring the parties to nediate so that a tinely
settlenment m ght be reached. He again noted that one of his chief
concerns was that upon her twenty-second birthday, Sherri m ght
| ose her entitlement to public education and related supports

before facing the difficult transition to community housi ng:

The Court finds that it is of the utnost inportance to Sherri

that she be transitioned to a permanent placenent as soon as

possi bl e so that she may receive full educational benefits in
her new hone to optim ze her chance for success at i ndependent
living. Because Sherri's |l egal guardian is of an advanced age

and is not a reasonable |ong-term housing placenent
option, the Court finds that it is in the best interest of

Sherri A D. to be transitioned to a pernmanent housing

pl acenment |ong before her educational benefits expire. The

Court has provided the parties with al nost one full year to

| ocat e permanent housing for Sherri, to no avail.

Plaintiff appealed the February Oder to this court,
contending that it violates the "stay-put provision" of EAHCA 20
US C 8§ 1415(e)(3). Plaintiff has requested in addition that we
take jurisdiction over matters outside the scope of that order but

equally entwined with the nerits.

1. JURI SDI CTI ON

Ever since the Judiciary Act of 1789, there has been a
federal policy that an appeal may be taken only from a final
deci sion. Cobbledick v. United States, 309 U. S. 323, 326, 60 S. Ct
540, 541, 84 L.Ed. 783 (1940). Cenerally, a district court's
decision is final only when it "ends the litigation on the nerits
and | eaves nothing for the court to do but execute the judgnent."

Catlin v. United States, 324 U S. 229, 233, 65 S.C. 631, 633, 89

support his appointnent of the guardian ad litem



L. Ed. 911 (1945) (citationomtted). See also GulfstreamAerospace
Corp. v. Mayacamas Corp., 485 U. S 271, 275, 108 S.C. 1133, 1136,
99 L.Ed.2d 296 (1988). The purpose behind this rule is to avoid
pi eceneal appeals, which in turn conserves "judicial energy" and
may help to elimnate delay. Catlin, 324 U S. at 233-34, 65 S. C
at 633-34. The rule also "avoid[s] the obstruction of just clains
that would cone from permtting the harassnment and cost of a
successi on of separate appeals fromthe various rulings to which a
litigation may give rise, from its initiation to entry of
j udgnent . " Cobbl edick v. United States, 309 U S. 323, 325, 60
S.C. 540, 541, 84 L.Ed. 783 (1940).

Al t hough plaintiff asserts that the nagistrate judge has
nothing further to do but to enter judgnent, defendants

characterize the magi strate judge's order as prelinmnary, ! and note

Def endant Texas Educati on Agency ("TEA") explains that the
delay in entry of judgnent and the anbi guousness of the February
Order is due to the "prelimnary" nature of the order. In
characterizing the order as "prelimnary," and in denying that
the order poses any threat of irreparable injury, TEA hopes to
di scourage this court fromexercising jurisdiction over
plaintiff's appeal. |In support of its argunent, TEA refers to
the magi strate judge's requirenment of periodic reports and a
transition plan which would "include a date of transfer, place of
housi ng, provider of educational conponent, all necessary and
requi red statutory and regul atory approvals, and the signature of
all parties.” TEA also notes that the magi strate judge began the
February Order with a requirenent that the parties show cause why
the court should not add two parties; noreover, the nagistrate
judge's June 27, 1991 order suggests that he did not view his

February Order as final and determnative: "[i]n the court's
opi nion, the appeals filed are untinely, no final appeal abl e
order or judgnent having been entered". The nagistrate

specifically described as "prelimnary" only one elenent of his
February Order—the portion of the order pertaining to the
challenge to the eligibility criteria of the School for the
Blind. Because we find that the February Order anmounts to a
denial of an injunction and poses a real, if not certain, threat



that many issues relating to the nerits remai n undeci ded. None of
the parties refer to the order as anything other than an
interlocutory order. Because we do not regard the nmgistrate
judge's delay in entering a final judgnent to be a nere formality,
but an inportant limt to appellate jurisdiction under 28 U.S.C. 8§
1291, we cannot treat the order fromwhich plaintiff appeals "as

if" it were a final judgnent.

Because no final judgnent has been entered by the nmagistrate
judge, we can reach the nerits of plaintiff's appeal only if it can
be fit squarely into one of the exceptions—udicial or statutory—+to
the final judgnent rule. W will consider the followng
exceptions: col | ateral orders, certified questions, and
interlocutory orders affecting the availability of injunctive
relief and presenting a threat of serious or irreparable

consequences. 2

of irreparable injury (either by causing Sherri's transfer to a
setting in which she cannot be served or in which services are
currently unavailable), the conflicting characterizations of the
order (as prelimnary or as nearly final) are of virtually no
monment in our consideration of the matter of Sherri's placenent.
They do, however, carry limted weight in our consideration of
appel late jurisdiction over other issues such as the challenge to
the eligibility criteria of the School for the Blind.

1128 U.S.C. 8§ 1291 provides: "The courts of appeals ..
shal |l have jurisdiction of appeals fromall final decisions of
the district courts of the United States ... except where a
direct review may be had in the Suprene Court." See also MLish
v. Roff, 141 U. S. 661, 12 S.Ct. 118, 35 L.Ed. 893 (1891)
(recogni zing need for final judgnment rule prior to enactnent of
statutory basis for sane).

12\ note that jurisdiction cannot be predicated upon the
purported "practical finality exception,” for it is nore
chinerical than real. In Gllespie v. United States Steel Corp.
379 U.S. 148, 85 S. . 308, 13 L.Ed.2d 199 (1964), the Suprene



We do not have jurisdiction over the appeal of the February
Order under the collateral orders exception to the final judgnent
rule. The February Order does not "finally determ ne clains of
right separable from and collateral to, rights asserted in the
action, too inportant to be denied review and too independent of
the cause itself to require that appellate consideration be
deferred until the whose case is adjudicated.” Cohen v. Benefi ci al
| ndustrial Loan Corp., 337 U S. 541, 546, 69 S.C. 1221, 1225-26,
93 L.Ed. 1528 (1949). See also Firestone Tire & Rubber Co. .
Risjord, 449 U S. 368, 101 S . C. 669, 66 L.Ed.2d 571 (1981);
Coopers & Lybrand v. Livesay, 437 U S. 463, 98 S. C. 2454, 57
L. Ed.2d 351 (1978).% To the contrary, the substance of the
February Order is inextricably enneshed in the nerits (i.e.,
Sherri's placenent). Thus, we do not obtain jurisdiction over it
based on the collateral orders exception to the final judgnent

rul e.

Court did not develop a formal exception to the final judgnent
rule; instead, it "applied a practical test in deciding whether
the practical finality requirement was satisfied" on the facts of
the particul ar case before it. Robert M v. Benton, 622 F.2d
370, 372 n. 2 (8th Cr.1980). See also Coopers & Lybrand v.

Li vesay, 437 U.S. 463, 477 n. 30, 98 S. C. 2454, 2462 n. 30, 57
L. Ed. 2d 351 (1978).

13The three-pronged test for collateral orders appeal able
prior to final judgnent that was identified in Coopers & Lybrand
v. Livesay, and repeated in Firestone Tire and Rubber v. Risjord,
is virtually a restatenent of the test enunciated in Cohen. See
Firestone Tire and Rubber Co. v. Risjord, 449 U S. 368, 375, 101
S.Ct. 669, 674, 66 L.Ed.2d 571 (1981) (quoting Coopers & Lybrand
v. Livesay, 437 U. S. 463, 468, 98 S.Ct. 2454, 2458, 57 L.Ed.2d
351 (1978)) (order "nmust conclusively determ ne the disputed
guestion, resolve an inportant issue conpletely separate fromthe
merits of the action, and be effectively unrevi ewabl e on appeal
froma final judgnent").



The magi strate judge has not certified that the February
Order involves a "controlling question of law as to which there is
substantial ground for difference of opinion and that an i mmedi at e
appeal from the order my materially advance the wultinmate
termnation of the litigation," 28 U S C. 8§ 1292(b). There is,
however, another statutory exception to the final judgnent rule
which is designed to permt appeals to circuit courts from
interlocutory orders of the district courts "granting, continuing,
nmodi fying, refusing or dissolving injunctions, or refusing to
di ssolve or nodify injunctions, except where direct review may be
had in the Suprene Court ..." 28 U.S.C. § 1292(a)(1). Wether the
injunction is prelimnary or permanent is inmmterial for purposes
of determ ning appellate jurisdiction under 8 1292(a)(1). Equa
Enmpl oynent Qpportunity Comm ssion v. Kerrville Bus Co., Inc., 925
F.2d 129 (5th Gr.1991).

Plaintiff sought a prelimnary injunction and a tenporary
restraining order in 1987, in an effort to prevent any change in
Sherri's educational programand placenent, i.e., "to maintain the
status quo." The tenporary restraining order was denied, but a
district judge postponed consideration of the notion for a
prelimnary injunction. Al t hough the February O-der mght be
interpreted as permtting Sherri's continued placenent at the
School for the Blind until an appropriate alternative placenent can
be found for her, the order clearly mnmandates that she be
transferred to "permanent” housing. The plain inport of the order

is that Sherri is to be noved not only at sonme point, but soon



Thus, the order has the practical effect of denying an injunction
agai nst noving Sherri from the School for the Blind, even if it
does not in explicit terns deny the injunction against "changes in
the status quo" that was requested by plaintiff earlier in the

litigation.

Orders which explicitly grant or deny injunctive relief are
i mredi ately appeal able as of right; no additional finding of a
threat of imrediate, irreparable injury is required. See Equa
Enmpl oynent Qpportunity Conmm ssion v. Kerrville Bus Co., 925 F. 2d
129, 132-33 (5th G r.1991); see also Atwood Turnkey Drilling, Inc.
v. Petroleo Brasileiro, 875 F.2d 1174, 1176 (5th G r.1989). The
February Order does not explicitly grant or deny any injunction,

al though its effect is the sane.

Those orders which, like the February Order, have the
practical effect of denying an injunction, but do not do so in
explicit terns, are imedi ately appeal able if the order threatens
"serious, perhaps irreparabl e consequences" and can be effectively
chal | enged only by imedi ate appeal. Carson v. Anerican Brands,

Inc., 450 U.S. 79, 84, 101 S.C. 993, 996, 67 L.Ed.2d 59 (1981)%*"

14Carson's additional requirenment that appellant show an
i medi ate threat of irreparable injury or serious consequences
only applies to orders which do not explicitly grant, deny or
nmodi fy an injunction but which neverthel ess have a practical
effect on the availability of injunctive relief. Oders which
explicitly grant, deny or nodify an injunction renmain appeal abl e
"as of right, right away." Equal Enploynent Opportunity
Comm ssion v. Kerrville Bus Co., Inc., 925 F.2d 129, 132 (5th
Cir.1991) (citing Atwood Turnkey Drilling, Inc. v. Petroleo
Brasileiro, S.A, 875 F.2d 1174, 1176 (5th G r.1989), cert.
denied, Petroleo Brasileiro, S.A v. Atwood Turnkey Drilling,



See al so Equal Enpl oynent Opportunity Conm ssion v. Kerrville Bus
Co., 925 F.2d 129 (5th G r.1991). The showing of a threat of
imediate and irreparable harm that is required in cases |ike
Carson prior to the appellate court's review of the order is a
saf eguard agai nst undue w deni ng of the fl oodgates which currently
keep in proper bounds the 8§ 1292(a)(1l) exception to the fina
j udgnent rul e. If an order explicitly grants or denies an
i njunction, the sane concern that ani mates Carson (the concern not
to expand exceptions to the final judgnent rule too far) does not
apply. An explicit grant, denial or nodification of an injunction
is sinple to recognize and cannot be conjured up by sophistic
counsel where it does not in fact exist. Thus, if aninterlocutory

order explicitly affects the availability of injunctive relief, it

Inc., 493 U. S. 1075, 110 S.C. 1124, 107 L.Ed.2d 1030 (1990).

Plaintiff argues that in order to review the February
Order, we need not find a threat of irreparable injury, if
we find that the February Order effectively grants or denies
an injunction "affect[ing] predomnantly all of the nerits
of the case" (enphasis added). Although several other
Circuits appear to accept that argunent, see, e.g., |.A M
Nat i onal Pension Fund Benefit Plan A v. Cooper |ndustries,
Inc., 789 F.2d 21, 24 n. 3 (D.C.Cr.1986), cert. denied,
Cooper Industries, Inc. v. I.A M National Pension Fund
Benefit Plan A, 479 U.S. 971, 107 S.Ct. 473, 93 L.Ed.2d 417
(1986); Center for National Security Studies v. CA 711
F.2d 409, 412-13 (D.C.Gr.1983) (collecting cases); see
al so Tokarcik v. Forest H Ils School District, 665 F.2d 443,
447 (3d Cir.1981), cert. denied, Scanlon v. Tokarcik, 458
U S 1121, 102 S.Ct. 3508, 73 L.Ed.2d 1383 (1982), it does
not appear to be the rule in this Crcuit. See Kerrville
Bus Co., 925 F.2d at 132. In any case, because we find that
the February Order does present a threat of irreparable
injury to plaintiff, we need not reach this question.

Still, we note that the February Order does not affect
"predom nantly all the nerits,"” because while it addresses
the question of Sherri's placenent, it nmakes only a
prelimnary finding as to plaintiffs' challenge to the
School for the Blind' s eligibility criteria, and | eaves yet
ot her clains nmade by plaintiffs wholly unaddressed.



is immedi ately appeal abl e regardl ess of whether irreparable injury

is threatened by the order.

Because the February Order does not explicitly deny an
injunction, we nust also find, under Carson, that the February
Order not only had the practical effect of denying an injunction
agai nst Sherri's transfer but also presents a threat of serious,
per haps irreparabl e consequences whi ch may be effectively addressed
only by an i mmedi ate appeal .*® W think it does. By the terns of
the order, Sherri is to be noved prior to entry of final judgnent.
Thus, if injury results, it will result prior to the tinme at which
appeal of a final judgnent is possible. |[If Sherri is noved to a
comuni ty residence before services appropriate to her needs and to
whi ch she is entitled under EAHCA are avail abl e, her cognitive and
social skills may deteriorate, or her educati onal progress m ght be
undul y del ayed, neani ng she would not obtain the requisite benefit
frompublic education. See Rowl ey, 458 U. S. at 189-92, 200-03, 102
S.Ct. at 3042-44, 3047-49 (defining "free appropriate education”
under EAHCA as individualized instruction and supportive services
whi ch confer "sonme educational benefit" upon the disabled child).

Mor eover, such a nove would entail enotional upheaval for Sherri,

5Nei t her del ay nor increased cost of litigation alone wll
suffice to show irreparable harm Irreparable harmis "greater
than the harmsuffered by any litigant forced to wait until the
termnation of the [proceedings] before challenging interlocutory
orders it considers erroneous." Firestone Tire & Rubber Co. v.
Risjord, 449 U. S. 368, 378-79 n. 13, 101 S.C. 669, 675-76 n. 13,
66 L.Ed.2d 571 (1981). See also I.A M National Pension Fund
Benefit Plan A v. Cooper Industries, Inc., 789 F.2d 21, 24-25
(D.C.Gr.1986), cert. denied, Cooper Industries, Inc. v. |I.A M
Nat i onal Pension Fund Benefit Plan A, 479 U S. 971, 107 S.C
473, 93 L. Ed.2d 417 (1986).



accustoned as she is to a particular environnent, a particular
routine, and caretakers who (for the nost part) will not follow her
to her new placenent. Sherri has very |imted capacity to

conpr ehend why she is being noved. ®

The prelimnary injunction hearing was postponed repeatedly
and apparently was never held. However, whether the magistrate
judge had earlier denied plaintiff's specific request for a
prelimnary injunction agai nst noving Sherri, or effectively did so
with his February 5, 1991 Order, we have jurisdiction under 8
1292(a) (1) .

Qur inquiry into the matter of jurisdiction is not ended,
however, for we nust al so anal yze its scope. Specifically, we nust
deci de whether to uphold plaintiff's contention that we have and
shoul d exercise appellate jurisdiction over the denial of class
certification, the finding that the parties were in contenpt of the
February Order, the appointnent of a guardian ad litem and the
claim that the School for the Blind' s eligibility criteria are

unl awf ul .

We decline to reach these other clains. Unlike the February

Order, none of these other issues can be construed as granting,

*The nmere fact that Sherri may suffer enotional upheaval
due to being transferred does not nean the nove to a community
pl acenment woul d be unjustified. W only note that an inproper
move m ght constitute irreparable injury.



nodi fyi ng or denying an injunction.! NMoreover, none represents a
threat of irreparable harmif not addressed by us at this juncture.
See, e.g., Northwestern National Insurance Co. of M Iwaukee v.
Al berts, 937 F.2d 77, 82 (2d Cr.1991) (threat of irreparable harm
due to an interlocutory order does not exist where party can be
made whol e upon resolution of case on nerits). Finally, none of
these matters fits into the collateral orders exception to the

final judgnent rule.?!

Qur inability to address the appeals of the denial of class
certification and the prelimnary finding as to the eligibility
criteria nerits further discussion. The <challenge to the
eligibility criteria, on grounds that they are discrimnatory or
ot herwi se unlawful, is the crucial claimplaintiff seeks to make on

behal f of the proposed cl ass.

Y"An order which "nerely limts the scope of the relief that

may ultimately be granted.... [while it may have a significant
effect on the litigation ... is not for that reason converted
into [an injunction]." Gardner v. Westinghouse Broadcasting Co.,

437 U.S. 478, 481, 98 S.Ct. 2451, 2454, 57 L.Ed.2d 364 (1978)
(quoting Morgantown v. Royal |nsurance Co., 337 U S. 254, 258, 69
S.Ct. 1067, 1069, 93 L.Ed. 1347 (1949)).

8To cone within the exception to the final judgnment rule
for certain "final collateral orders," the order "nust
conclusively determ ne the disputed question, resolve an
i nportant issue conpletely separate fromthe nerits of the
action, and be effectively unreviewable on appeal froma final
judgnent." Firestone Tire and Rubber Co. v. Risjord, 449 U S
368, 375, 101 S.Ct. 669, 674, 66 L.Ed.2d 571 (1981) (quoting
Coopers & Lybrand v. Livesay, 437 U S. 463, 468, 98 S.Ct. 2454,
2458, 57 L.Ed.2d 351 (1978)). The magistrate judge's prelimnary
finding that the eligibility criteria are lawful, even if
separable fromthe nerits, is by definition not conclusive. The
contenpt proceedi ngs, the denial of class certification and the
appoi ntnent of a guardian ad |litem should be revi ewabl e on appeal
froma final judgnent.



The order denying class certification in this case does not
have any irreparable effect,'® can be reviewed either by the
magi strate judge prior to entry of final judgnent or by an
appel l ate court thereafter, does not affect the nerits of Sherri's
individual claim (i.e., her placenent),? and does not itself
resolve the legal status of plaintiff's clainms for injunctive
relief (i.e., that theeligibility criteria not be applied and that
Sherri not be noved from the School for the Blind). Thus, the
order denying class certification is wunreviewable by us on
interlocutory appeal. See Gardner v. Westinghouse Broadcasting
Co., 437 U. S. 478, 480, 98 S. Ct. 2451, 2453, 57 L.Ed.2d 364 (1978)
(plaintiff who brought gender discrimnation action on behal f of

self and other wonen was unable to nmake interlocutory appeal of

®plaintiffs argue that the approach of Sherri's
twenty-second birthday nakes denial of class certification a
potential death knell to the clainms of the class. Presumably
that is because Sherri's individual challenge to the School for
the Blind s eligibility criteria my be, or nmay soon becone,
nmoot. However, if it is later determ ned that class
certification was inproperly denied, the clainms of the class may
continue to be pressed even if Sherri's own clains are noot.
See, e.g., United States Parole Conmm ssion v. Geraghty, 445 U. S
388, 404, 100 S.Ct. 1202, 1212, 63 L.Ed.2d 479 (1980) (despite
fact that class action was never certified and nanmed plaintiff's
own cl ains were rendered noot pendi ng appeal, the questions of
class certification and class clains could still be appeal ed).

2While the claimthat the eligibility criteria are
discrimnatory is the central claimbrought by the class, the
question of the | awful ness of the School for the Blind's
eligibility criteria need not be resolved in order to determ ne
whet her the February Order regarding Sherri's placenent was
consistent with EAHCA. The nagistrate judge did not rely on the
eligibility criteria in reaching a decision regarding Sherri's
pl acenent. Rather, the magistrate judge deci ded what pl acenent
woul d be the least restrictive environnent in which appropriate
educational services could be delivered to Sherri. W need not
consider the challenge to the eligibility criteria, therefore, in
order to resolve the question of Sherri's individual placenent.



denial of class certification even where "the practical effect of
denial of class certification is ... to refuse a substantial
portion of the injunctive relief requested in the conplaint"); see
al so Coopers & Lybrand v. Livesay, 437 U S. 463, 98 S.Ct. 2454, 57
L. Ed. 2d 351 (1978) (decertification of class action not appeal abl e
as a matter of right, whether as a collateral order or under any

ot her exception to final judgnent rule).

We do not have jurisdiction to consider the challenge to the
eligibility criteria, for the sane reasons we do not have
jurisdiction over the denial of class certification. |In addition,
if the nerits are construed as going to the question of Sherri's
pl acenment, then while the eligibility criteria mght be separable
fromthe nerits (in that Sherri's placenent can be resol ved w t hout
considering the eligibility criteria), no conclusive judgnent on
the criteria has been reached, and hence we do not obtain
jurisdiction over the matter under the collateral orders exception

to the final judgnent rule.

I11. THE FEBRUARY 5, 1991 PLACEMENT ORDER
A. Power of the Magistrate to Issue the O der
The "stay-put" provision of EAHCA, 20 U . S.C. § 1415(e)(3),

does not tie the hands of the courts.? In Honig v. Doe, the

2120 U.S.C. § 1415(e)(3) provides:

During the pendency of any proceedi ngs conducted pursuant to
this section, unless the State or | ocal educational agency
and the parents or guardi an otherw se agree, the child shal
remain in the then current educational placenent of such
child ... until all such proceedi ngs have been conpl et ed.



Suprenme Court explained that 8§ 1415(e)(3) was designed as a renedy
agai nst "the unilateral exclusion of disabled children by schools,
not courts.... The stay-put provision in no way purports tolimt
or preenpt the authority conferred on courts by 8§ 1415(e)(2) ...;
i ndeed, it says nothing whatever about judicial power." 484 U S.
305, 327, 108 S.C. 592, 606, 98 L.Ed.2d 686 (1988) (enphasis in
original; citation omtted). See also Burlington School Conmttee
v. Massachusetts Departnent of Education, 471 U S. 359, 373, 105
S.C. 1996, 2004, 85 L.Ed.2d 385 (1985) (the stay-put provision's
pur poses include "prevent[ing] school officials from renoving a
child fromthe regular public school classroom over the parents'
obj ecti on pendi ng conpl etion of the revi ewproceedi ngs"); Andersen
by Andersen v. District of Colunbia, 877 F.2d 1018 (D.C. G r.1989)
(rejecting claim that the stay-put provision ties the hands of
courts and schools alike until all admnistrative or judicial
review is conpleted, and noting that "once a district court has
rendered i ts deci sion approvi ng change in placenent, that change is
no |longer the consequence of a wunilateral decision by school
authorities ... once a district court has resolved the issue of
appropriate placenent, the child is entitled to an injunction only
outside the stay-put provision, i.e., by establishing the usual

grounds for such relief").

Even if the stay-put provision did apply to the district
courts, however, it is not inplicated here, because it is designed
to prevent alteration of a child' s "educational placenent” during

t he pendency of a di spute under EAHCA, not alteration of a child's



residence. |In ordering Sherri transferred fromthe School for the
Blind, the magistrate judge did not alter Sherri's individualized
educati onal program ("I EP"); nerely the location in which her |EP
is to be inplenented.? The nagistrate judge specifically noted in
his January 13, 1992 Order that he did not contenplate a change in

Sherri's IEP, nerely a change in her housing.

An educational placenent, for the purposes of EAHCA, is not
changed unl ess a fundanental change in, or elimnation of, a basic
el enrent of the educational program has occurred. See, e.g.,
Lunceford v. District of Colunbia Bd. of Ed., 745 F.2d 1577
(D.C.Gr.1984). Thus, the February Order, by directing that Sherri
be noved during the pendency of the action, but that she continue
to receive appropri ate educational services, did not violate EAHCA

and was well within the powers of the magistrate judge.

B. Review of Applicable Law

Under EAHCA, the principle of "mainstream ng" disabled
i ndi vidual s wi th abl e-bodi ed i ndi vidual s is well established. See,
e.g., Rowey, 458 U. S. at 202-03, 102 S.C. at 3049. Even in cases
in which mainstreaming is not a feasible alternative, there is a
statutory preference for serving disabled individuals in the

setting which is least restrictive of their liberty and which is

2There is precious little evidence in the record to support
the argunent that Sherri's educational programwould necessarily
have to be altered nerely because of a change in the location in
which it is provided to her. The nere fact that one | ocation may
be able to provide better services, or services beyond those
required by the I EP, does not nean that delivery of educational
services at another |ocation would be inappropriate.



near the comunity in which their famlies Iive. See, e.g.,
Burlington School Conmttee v. WMssachusetts Departnent of
Education, 471 U S. 359, 373, 105 S. C. 1996, 2004, 85 L. Ed.2d 385
(1985); Kerkam v. Superintendent, D.C. Public Schools, 931 F.2d
84, 87 (D.C.Cir.1991). The decisions of both the special education
hearing officer and the magi strate judge appear to have been based

upon this understandi ng of EAHCA and rel evant Texas regul ati ons.

Wil e the School for the Blind m ght be capabl e of providing
services from which Sherri may obtain "educational benefit" (the
standard for "appropriateness” of free public education under
Row ey ), the School for the Blind is not the |east restrictive
environnent in which Sherri may receive appropriate educati onal
servi ces. The capacity of the School for the Blind to provide
educati onal services to Sherri may in sone respects far exceed what
EAHCA requires. However, EAHCA does not mandate that every child
wth adisability receive optimal services. Lunceford, 745 F. 2d at
1583 (" The EAHCA does not secure the best educati on noney can buy;
it calls upon governnment, nore nodestly, to provide an appropriate
education for each child"); Row ey, 458 U.S. at 198-201, 102 S. Ct.
at 3046-3048; Knight v. D strict of Colunbia, 877 F.2d 1025,
1028-30 (D.C. Cir.1989); Kerkam 931 F.2d at 87. |Instead, EAHCA
requi res that "appropriate" educational services be delivered in
the |l east restrictive environnent available, with a preference for

mai nstream ng when possible.? The concern for enhancing the

#BSee 20 U.S.C. 8§ 1412(5). In fact, the notion of
mai nstream ng i s hel pful in defining what placenents are | east
restrictive of the disabled child's Iiberty, because it



disabled child's ability to obtain educational benefit nust be
bal anced with concerns about |limted public resources, the need to
provi de basi ¢ educati onal opportunities to di sabl ed and abl e- bodi ed
children alike, and with the concern to serve the disabled childin

the environnent which is least restrictive of the child s |iberty.

In directing Sherri's transfer to a community residence, and
requi ring appropriate educational programmng to be delivered to
Sherri by her hone school district, the February Order tracks the
pur poses of EAHCA: to provide a free, appropriate education in the
| east restrictive environnent. Read in |ight of the applicable
| aw, the February Order woul d nmandate transfer of Sherri A D. from
School for the Blind to a conmunity placenent not i medi ately, but
as soon as housing can be |ocated and appropriate educational
services developed in the local public school system The
requi renent that Sherri be noved no later than Jan. 1, 1992 was a
reasonable Iimt on the amobunt of tinme it should take to obtain
such housing and educational services for Sherri.?* Al that was
required of the local public school system was to obtain the
services of a vocational education teacher and to acquire sinple
facilities for training Sherri in self-care and sinple tasks that

m ght one day be useful to Sherri in supported enploynent (e.g.,

encourages the delivery of educational services to both disabled
and abl e-bodi ed children in the sane environnment when feasible.
The notion of the least restrictive environnent involves not only
freedom from physical restraint, but the freedomof the child to
associate with his or her famly and with abl e-bodi ed peers.

24The February 5, 1991 Order allowed the parties nearly one
full year in which to arrange for educational services and
housing for Sherri in the community.



folding | aundry).

C. Review of Factual Support for the O der

Having concluded that the nmagistrate judge applied the
relevant law, all that stands between us and affirmance is to
ascertain whether the magi strate judge's application of the lawto
the facts of this case was "clearly erroneous."?® Review ng the
record before us on appeal, we cannot say that the record contains

i nsufficient support for the magi strate judge's factual findings.

There is evidence that Sherri can be appropriately served in
the community. A special education hearing officer and an expert
from Sherri's School District agree that Sherri can obtain
educational services in the School District fromwhich she will be

able to obtain educational benefit. The fact that her ability to

2l n cases referred by a district judge to a magistrate for
deci sion with consent of the parties under 28 U S.C. 8§ 636(c),
the standard of review of findings of fact is the sane standard
applied to district judges. In Archanbault v. United Conputing
Systens, 695 F.2d 551, 551 (11th G r.1983), the court noted that
where a magi strate serves as special master with consent of the
parties under 28 U.S.C. 8 636(b)(2), "[t]he findings of the
special master are entitled to the sane deference as those of the
typical factfinder.”" 1In the case before us, the parties
consented to trial and decision by a nagistrate, under 8 636(c),
maki ng the factfinder even nore like a district judge than the
special master in Archanbault. See also Proctor v. North
Carolina, 830 F.2d 514, 517 (4th C r.1987) (review of magistrate
judge's fact-finding is governed by "clearly erroneous”
standard); see generally Steven A Childress and Martha S. Davis
1 Standards of Review 33-34 (1986) (discussing standards of
review applicable to findings of magi strates acting in different
capacities and concl udi ng that "whether a magi strate receives
clear error deference or a de novo determ nation hinges on the
basis of the referral and, nore generally ... on "the extent to
whi ch the magi strate approaches the exercise of ultimte judicial
authority.” " [J[citation omtted] ).



obtain benefit from community-based services cannot be known for
certain until Sherri has been given the opportunity is no argunent

agai nst giving her that opportunity.

Sherri is twenty now. Wen she turns twenty-two, her
eligibility for educati on and resi dence at the School for the Blind
will termnate. The parties do not contenplate that she would
require institutionalization at sone other facility thereafter.
All parties concede, and the special education hearing officer
specifically found, that if Sherri were to remain at the School for
the Blind, her progress over the course of the next two years would
not be significant. As plaintiff herself points out, Sherri has
only made a few nonths' worth of progress in cognitive age since
she entered the School for the Blind fourteen years ago. |If she
would be able to work in a sheltered workshop and live in a
comunity residence after receiving two nore years of free,
appropriate educati on under her | EP at the School for the Blind, as
plaintiff clainms, surely she will be able to do the sanme with the
education she will receive under the sanme |EP inplenented in her
| ocal school district. Plaintiff agrees that Sherri can and shoul d
eventually live in the conmmunity. |t would seemthat the tine is

now.

The magi strate judge's frustration with the parties' delay in
formulating and inplenmenting a transition plan for Sherri is
evident in many of the orders subsequent to February 1991. e

share that frustration. The nmagistrate judge did not desi gnate any



particul ar placenent for Sherri, but directed the parties to find
appropriate housing and arrange for appropriate educational
services in a community setting. In allow ng the parties sone
flexibility to develop a transition plan, the magi strate judge did
not intend to provide the parties with unlimted tinme in which to

effect that plan.

| V. CONCLUSI ON

Havi ng concl uded that the nmgistrate judge had the power to
order Sherri transferred to a community residence pending
resolution of the litigation, that he <correctly applied the
relevant law and that his fact-finding on that issue was not
clearly erroneous, we affirmthe February Order. On renmand, the
magi strate judge shoul d use all neans at his disposal to effect the
i mredi ate location or creation of community-based housing and
services appropriate to Sherri's needs, to which Sherri shall be
transferred. It may be appropriate on remand for additional
testinony to be received to resolve certain i ssues either disputed

or anbi guous. ?®

26Addi tionally, on remand, the magi strate judge should nmake
written findings supporting his appoi ntnent of a guardian ad
litem Certain allegations contained in the report of the
guardian ad litem if true, would tend to support the nmagistrate
judge's decision, and raise ethical concerns regarding the
ability of plaintiff's counsel to advocate sinultaneously the
interests of Sherri and the class for which counsel seeks
certification. The allegations also raise questions about
whet her the requisite conmmonality for maintenance of a class
action exists as between Sherri and the rest of the class for
which plaintiffs seek certification. Specifically, the alleged
interference by plaintiff's counsel with Sherri's guardian's
acceptance of a settlenent offer wwth which the guardian ad |Iitem
was also in agreenent, is particularly disturbing where
acceptance m ght foreclose the class action but be in the best



AFFI RVED | N PART AND REMANDED | N PART.

interests of the naned plaintiff and consistent wth the w shes
of her guardi an.



