IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8057

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

M CHAEL ANTHONY JOHNSON,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(January 28, 1993)
Before H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

M chael Anthony Johnson pled gquilty to one count of
distribution of cocaine within 1,000 feet of a playground, in
violation of 21 U S. C 88 841 (a) and 860 (a), and one count of
unaut hori zed acquisition and possession of food stanps, in
violation of 7 U S.C. 8§ 2024 (b). The district court accepted the
pl ea and sentenced Johnson to 210 nont hs i npri sonment and si x years
supervi sed rel ease.

During the plea colloquy, the district court did not advise
Johnson that 21 U S C. 8 860 (a) carries a mandatory m ninmum
penalty of one year inprisonnent as Fed. R Cim P. 11 (c) (1)

provi des. On appeal Johnson contends that the court's failure to



conply with Rule 11 requires that his plea be set aside. W agree
and therefore vacate Johnson's sentence and conviction and remand
the case in order that he may repl ead.

l.

Rul e 11 provides:

Bef ore accepting a plea of guilty or nolo contendere, the

court nust address the defendant personally in open court

and i nformhi mof, and determ ne that he understands, the

fol | ow ng:

(1) the nature of the charge to which the plea is

of fered, the mandatory m ni num penal ty provided by | aw,

i f any, and t he maxi numpossi bl e penalty provi ded by | aw,

i ncluding the effect of any special parole or supervised

release term the fact that the court is required to

consi der any applicabl e sentenci ng gui deli nes under sone

ci rcunst ances, and when applicable, that the court may

al so order the defendant to nmke restitution to any

victimof the offense.

Fed. R Cim P. 11 (c). During the plea colloquy, the district
court infornmed Johnson of the maximum penalty and supervised
release term but omtted the mandatory m ni nrumpenalty of one year
i mprisonnent set out in 21 US C. 8§ 860 (a). The court stated:
"[ The] maxi mum possi bl e puni shnent that can be assessed agai nst a
person convicted of that offense could be as many as 40 years of
i ncarceration, followed by at | east six years and up to 10 years of
supervised release . . . ." Vol. Il, at 20.

The governnent concedes that the district court did not conply
fully wwth Rule 11, but contends that its om ssion of the statutory
m ni mum penalty was harm ess error. According to the governnent,
the court's mstake does not inplicate the core concern that
def endant s understand t he consequences of their pleas, see, e.g.,

United States v. Adans, 961 F.2d 505, 510 (5th Cr. 1992); United
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States v. Bachynsky, 934 F.2d 1349, 1354 (5th Cr.), cert. denied,

112 S.Ct. 402 (1991), for a review of the transcript of Johnson's
pl ea proceedi ng di scl oses hi s cogni zance of the m ni mumprison term
he faced. Just before the district court was to accept the plea,
Johnson's counsel intervened, stating "l need to get sonething into
the record for M. Johnson." After Johnson agreed that counsel had
i nformed hi mthat he woul d be subj ect to an enhanced sent ence under
US S G 8 4Bl1.1 as a career offender, the foll ow ng exchange t ook
pl ace:

[ Counsel ]: Ckay. And you understand that you're | ooking

i n the nei ghborhood of 262 to 327 nonths, whichis 21 to

27 years, under the Federal Sentencing CGuidelines. You

understand that, do you not?

Def endant Johnson: Yes, sir.

[ Counsel ]: And understandi ng that and ny expl ai ni ng t hat

to you two days ago or three days ago and t hen agai n--and

then agai n today, do you still want to proceed with your

pl ea?

Def endant Johnson: Yes, sir.

[ Counsel ]: Okay. You understand what you're | ooking at
and you're going into this wth your eyes w de open?

Def endant Johnson: Yes.
Vol |1, at 53-54.

The governnent nmaintains that such clear evidence of
Johnson's understanding of his sentencing range under the
guidelines renders the district court's failure to inform him of
the statutory m ni num sentence harm ess error under Rule 11 (h).
Thi s argunment presupposes, however, that om ssions of a nmandatory
m ni mum penalty are susceptible to harm ess error review. Qur

precedents are to the contrary. In United States v. Martirosian,
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967 F.2d 1036, 1039 (5th Gr. 1992), we held that "[t]he failure to
advi se Martirosi an of the m ni numnmandat ory sentence was a conpl ete
failure to address a Rule 11 core concern, mandating that the plea

be set aside.” Rule 11 (h) does not apply to plea ternms such as a

mandatory mni num penalty. See also United States v. Pierce, No.

92-4232 (5th Gr. Dec. 29, 1992) (m stakes pertaining to maxi mum
sentence may not be reviewed for harmess error). Even where the
plea transcript anply denonstrates that a defendant has been
advi sed of, and appears to understand, the mninmum and nmaxi mum
penalties, "we cannot, as urged by the governnent, review [the

district court's] omssion for harm ess error." Martirosian, 967

F.2d at 1039.
The governnent suggests that the presence of such nanifest
evidence of Johnson's wunderstanding of his sentence in the

transcript of the plea colloquy serves to distinguish this case

from Martirosian, where the only nention of the m ni num sentence

occurred during a prior hearing. The argunent inplicit in this
proffered distinction--that harm ess error review extends to al

plea terns but should be confined to the plea transcript--would
seemto find support in the notes acconpanyi ng the 1983 anendnents
to Rule 11. Here, the advisory conmmttee asserted that the new
harm ess error provision would not threaten the integrity of
“"inportant Rule 11 safeguards,” for "the kinds of Rule 11
vi ol ati ons which m ght be found to constitute harm ess error upon
direct appeal are fairly limted." Fed. R Cim P. 11 (h) advisory

commttee's note (1983 anend.). The commttee attributed the snal



nunber of errors that mght be held harmess not to the limted
application of 11 (h), but to the narrow scope of harm ess error
review. "[T]he matter 'nust be resolved solely on the basis of the
Rule 11 transcript' and other portions (e.g., sentencing hearing)
of the limted record nade in such cases." 1d. (quoting United

States v. Coronado, 554 F.2d 166, 170 n.5 (5th Gr.), cert. denied,

434 U.S. 870 (1977))).°

As persuasive as the governnent's readi ng of Rule 11 m ght be,

it has not been adopted by this Crcuit. In United States v.
Bachynsky, 934 F.2d 1349 (5th Cr.) (en banc), cert. denied, 112

S.C. 402 (1991), the governnent offered a simlar argunent,
contending that "the adoption of 11 (h) . . . effectively
elimnated automatic reversal, even for a total failure to satisfy
core concerns of Rule 11." Id. at 1358. W noted that this

interpretation was "not unpersuasive[]," but postponed resol ution
of this question until it was "squarely presented to this court."
Id. Until we revisit the issues left open in Bachynsky, the
hol di ngs of prior panels control this panel's decision. Since the
district court's om ssion of the mandatory m ni nrumsent ence may not

be reviewed for harm ess error, Martirosian, 967 F.2d at 1038, we

must vacate Johnson's sentence and conviction and remand the case

in order that he may repl ead.

! For exanple, the conmttee indicated that a finding of
harm ess error woul d be appropriate "where the judge's conpliance
wi th subdivision (c) (1) was not absolutely conplete, in that
sone essential element of the crinme was not nentioned, but the
defendant's responses clearly indicate his awareness of that
elemrent.” Fed. R Cim P. 11 (h) advisory conmttee's note
(1983 anend.) (citing Coronado, supra).
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VACATED and REMANDED.



