IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8080

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ANTONI O MARTI NEZ- CORTEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(April 13, 1993)
Bef ore GOLDBERG JOLLY, and WENER, C rcuit Judge:
WENER, Circuit Judge:

In this appeal fromthe enhancenent of his sentence under 18
US C 8 924(e) for, inter alia, a prior burglary conviction,
Def endant - Appel l ant Antonio Martinez-Cortez asserts that the
evidentiary basis of the enhancenent was insufficient under the

United States Suprene Court's decisionin United States v. Taylor.

Al t hough, under the requirenents of the Taylor decision, we find
error in the district court's acceptance of the governnent's
evidence as adequate for enhancenent, we do not find the
enhancenent to be reversi ble when we revi ew the sentence under the
standard here applicable. W therefore affirm the sentence as

enhanced.



I
FACTS AND PROCEDURAL HI STORY

In Decenber 1991, Martinez-Cortez was found guilty of
possession of a firearm by a convicted felon in violation of 18
US C 8§ 922(g)(1). In February 1992, he was sentenced by the
district court to serve the maxi numstatutory termof incarceration
(ten years). The district court enhanced Martinez-Cortez's
sentence an additional five years pursuant to 18 U.S.C. § 924(e).?

Martinez-Cortez's Presentence Investigation Report (PSR
listed three prior convictions on which the district court relied
i n support of enhancenent: (1) a 1959 conviction for assault with
intent to rob; (2) a 1971 conviction for burglary of a habitation;
and (3) a 1986 conviction for unlawful delivery of heroin. The
governnent asserts that there were four prior convictions
supporting enhancenent: "assault with intent to rob, burglary, and
two fel ony convictions for possession of a controll ed substance, to
wt: heroin." As an prelimnary matter, Martinez-Cortez clains
that one of the drug convictions that the governnent points to on
appeal was for nere possession of heroin, and that this conviction
does not support enhancenent because it is not a "serious drug
of fense. " Al t hough Texas law classifies sinple possession of

heroin as a second-degree felony,? Martinez-Cortez avers correctly

1 See 18 U.S.C.S. § 924(e)(Supp. 1992). Martinez-Cortez
recei ved a sentence of 180 nonths, which is to be followed by
three years of supervised rel ease.

2 See TeEX. HeEALTH & SaAFeTY CobE ANN. 88 481. 032, 481. 102,
481. 115 (Vernon 1992).



that without "intent to distribute,” a conviction for possessi on of
a control |l ed substance does not qualify as a "serious drug of fense"
for purposes of enhancenent.® Qur review of the record confirnms
that one of Martinez-Cortez's drug convictions was for "possession
of a controlled substance" (no nention of intent to distribute).
Consequent |y, this conviction <cannot be used to support
enhancenent, and t he governnent nust succeed on the strength of the
ot her three convictions or | ose enhancenent.

Sent ence enhancenent under 8§ 924(e) requires three prior

convictions of either "violent felonies" or "serious drug

of fenses. " That Martinez-Cortez's 1959 and 1986 convictions
support enhancenent under 8§ 924(e) is not contested. Mor eover
Martinez-Cortez does not challenge the truth of the limted

evidence in the PSR that he was convicted for burglary in 1971; he
conplains only that the district court erred in accepting that
evidence as legally sufficient for purposes of enhancenent. And,
as shall be explained below, it is both undisputed and central to
the ultimate result of this appeal that at no time during the
sentenci ng phase of his trial did Martinez-Cortez object either to
the adm ssion of the pre-sentence report or to the inclusion in
that report of the statenent regarding the 1971  burglary
conviction. He thus raises for the first tine here the issue of
sufficiency of proof of the burglary conviction to support

enhancenent of his sentence under 8§ 924(e).

3 See 18 U.S.C.S. § 924 (e)(2)(A(ii).
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ANALYSI S

A. St andard of Revi ew

As Martinez-Cortez asserts, the general rule is that whether
prior convictions have been proved sufficiently for purposes of
sentence enhancenent is a question of law, thus, review is de
novo.* In the instant case, however, it appears as above noted
that Martinez-Cortez failed to object in any way during sentencing
to the introduction of information regarding his prior burglary
convi ction. As he failed to object, "[h]e may not raise an
objection now . . . absent plain error."?®

This court has stated that "plain error” is error that "when
examned in the context of the entire case, is so obvious and
substantial that failure to notice and correct it would affect the
fairness, integrity or public reputation of judicial proceedings."®
"It is a mstake so fundanental that it constitutes a 'm scarriage
of justice.'"” Wen a new factual or legal error is raised for the

first time on appeal, "plain error occurs whe[n] our failure to

4 United States v. Vidaure, 861 F.2d 1337, 1338 (5th Gir.
1988), cert. denied, 489 U S. 1088 (1989); see United States v.
Silva, 957 F.2d 157, 161 (5th Gr.), cert. denied, 113 S. C. 250
(1992).

SUnited States v. Lopez, 923 F.2d 47, 49 (5th Cr.)(citing
United States v. Brunson, 915 F.2d 942, 944 (5th Cr. 1990)),
cert. denied, us _ , 111 S. . 2032 (1991).

6 1d. at 50 (citing United States v. Guznman, 781 F.2d 428,
431-32 (5th GCir.), cert. denied, 475 U. S. 1143 (1986)).

"1d. (citing Brunson, 915 F.2d at 944, and Matter of

Johnson, 724 F.2d 1138, 1140 (5th Gr. 1984)).
4



consi der the question results in '"manifest injustice.'"?

B. Marti nez-Cortez's Assertion of Error

Martinez-Cortez's sole ground for appeal is that the district
court erred in accepting the 1971 burglary conviction as supporting
the 8 924(e) enhancenent. Significantly, he does not assert that
the information concerning that conviction, as set forth in the
PSR, was inaccurate or that the burglary for which he was convi ct ed
was not the kind that can be used to support enhancenent. He rests
his appeal entirely on the proposition that the governnment failed
to present the kind of evidence of his burglary conviction that the
Suprene Court has held to be required. As such, he asserts, the
district court erred in enhancing the sentence in reliance on the
i nadequat e evi dence that was presented.?®

None di sputes that burglary is one of the "violent fel onies"
listed in 8§ 924, the prior conviction of which supports

enhancenent.® |In Taylor v. United States, ! however, the Suprene

Court limted the use of state | aw burglary convictions in sentence
enhancenent when it recognized that anong the several states

burglary is defined in many different ways. The Court then held

8 Id. (citing Self v. Blackburn, 751 F.2d 789, 793 (5th Cr
1985)).

® In oral argunent, counsel for Martinez-Cortez at | east
inpliedly conceded that the 1971 burglary conviction was of the
type that supports enhancenent. He did not dispute the facts
concerning the 1971 burglary conviction stated in the PSR

10 See 18 U.S.C.S. § 924(e)(2)(B)(ii) (Supp. 1992).
11 495 U.S. 575 (1990).



that only convictions for "generic" burglary could support § 924
enhancenent. The Court then defined generic burglary:
We conclude that a person has been convicted of
burglary for the purposes of a 8§ 924(e) enhancenent if he

is convicted of any crinme, regardless of its exact

definition or |l|abel, having the basic elenents of

unl awful or unprivileged entry into, or remaining in, a

building or structure, with intent to commt a crine.?!?

To conplete the picture the Court next identified the kind of
proof required when the governnent seeks to use a state burglary
conviction for purposes of a 8 924(e) enhancenent. |In part IV of
t he Tayl or opinion,® the Court held that the governnent coul d prove
a prior conviction for conmtting a generic burglary by introducing
(1) the fact of the prior conviction (presumably by introducing a
certified or validated copy of the judgnent) and (2) a true copy of
the state statute wunder which the conviction was attained.
Additionally, if the defendant had been convicted of burglary in a
state where elenents of the statutory crinme corresponded to the
Taylor court's definition of generic burglary (with mnor
variations in termnology), "then the trial court need find only
that the state statute corresponds in substance to the generic
neani ng of burglary." The Court thus found that "the only
pl ausi bl e interpretation of § 924(e)(2)(B)(ii) is that it generally

requires the trial court to look only to the fact of conviction and

2 1d. at 599.
13 1d. at 599-602.
¥ 1d. at 599.



the statutory definition of the prior offense."?®

Nevert hel ess, the Taylor Court's pronouncenent goes on to
create one (but only one) tightly drawn exception to the
"categorical approach" of [ooking only to the statutory definition
of the prior conviction. In defining this sole exception, the
Court stated:

The categorical approach, however, my permt the

sentencing court to go beyond the nere fact of conviction

in a narrow range of cases where a jury was actually

required to find all the elenents of generic burglary.

For exanple, in a State whose burglary statutes include

entry of an autonobile as well as a building, if the

i ndictnment or information and jury instructions showt hat

t he def endant was charged with a burglary of a buil ding,

and that the jury necessarily had to find an entry of a

building to convict, then the Governnent should be

all owed to use the conviction for enhancenent. 16

Martinez-Cortez argues that to enhance his sentence under
Taylor's interpretation of 8 924(e), the trial court nust have
before it either 1) proper copies of the statutes under which the
def endant was previously convicted or 2) the indictnent and the
jury instructions wunder which the defendant was previously
convicted. It follows, Martinez-Cortez asserts, that enhancenent
by the sentencing court in the absence of proof sufficient under
one of the two alternative nethods set out in Taylor is an absol ute
nullity))i.e., that it is void ab initio and nust be vacated.
Al t hough we agree with Martinez-Cortez's first assertion (that the
gover nnment nust produce proof neeting one of the two Tayl or options

in order to obtain an enhancenent), we disagree with his second

15 1d. at 602.
6 1d. (enphasis added) (footnote omtted).
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assertion (that failure to do so produces a void rather than
voi dabl e sent ence).

This court has interpreted the Taylor decision, and its
prerequi sites to sentence enhancenent, in four cases. |In three of
the four, we affirnmed the enhancenent assessed by the district

court. In United States v. Rodolfo Martinez, we affirned an

enhancenent of a sentence in which copies of the judgnents of the
prior convictions had been introduced to the trial court (the
rel evant penal code sections were cited to the district court by

t he governnent). In United States v. Silva,'® we affirnmed an

enhancenent that had been proved to the district court by the
governnent's presentation of "certified copies of Silva's Texas
state conviction records evidencing that he had two prior
convictions for 'burglary of a habitation' and one prior conviction
for 'burglary of a building pursuant to Texas Penal Code § 30.02."

And in United States v. Garza, ! we affirnmed a sentence enhancenent

that the governnent had proved by denonstrating that the burglary
i ndi ct ment under which the conviction was obtai ned was a "generic"

burgl ary under Tayl or.?°

17962 F.2d 1161, 1167-68 (5th CGr. 1992).
8 957 F.2d at 161.

19921 F.2d 59, 60 (5th Cir.), cert. denied, 112 S. C. 91
(1991).

20 |n Garza this court rejected the prisoner's argunent
that, in light of Thomas, proof of the burglary conviction had to
be offered with both the indictnent and the jury instructions.
The court reasoned that as there were situations in which there
are no jury instructions but an enhancenent woul d be proper
(e.g., there are no jury instructions in a plea arrangenent under

8



In the forth appeal in which we construed Taylor, we did
reverse a sentence enhancenent based on a prior conviction for

"burglary." In United States v. Raul Martinez,? we rejected the

governnent's argunent that a prior conviction for attenpted
burgl ary satisfied both nethods of proof allowed by Taylor. Under
the first Taylor option, the elenents of the attenpted burglary
statute facially were not the sane as the "basic elenents" of
generic burglary. As to the second or alternative nethod of proof
under Taylor, we stated:

[ T] he Gover nnent has not shown, by neans of the charging

papers or jury instructions from Martinez' prior

convictions for attenpted burglary, that entry into or
remai ning wthin the building was an el enent of Martinez'

prior crimes. Indeed, the Governnent did not offer the
chargi ng papers or jury instructions fromMartinez' prior
convictions. In sum the Governnent has not denonstrated
that Martinez' prior convicg;ons . . . satisfy the

[ Tayl or] requirenents

For these and ot her reasons, we vacated Raul Martinez's sentence

and remanded his case for re-sentencing.

FED. R CRMm P. 11), the court would not require the jury

i nstructions when "the charging papers, the indictnents, clearly
reflect that [the] prior burglary convictions neet Taylor's
generic burglary definition." |d. at 61. Even though the

hol ding in Garza appears to disregard Taylor's conjunctive "and"
(charging papers and jury instructions) in favor of the

di sjunctive "or," we note the subsequent concurrence in the

di sjunctive reading of the Taylor alternative by our coll eagues
on the NNnth Grcuit. See United States v. Sweeten, 933 F. 2d
765, 769-70 (9th Gr. 1991); United States v. Harkey, 923 F. 2d
138, 138 n.1 (9th Cr. 1991). But see Taylor, 495 U S at 602
("[A] sentencing court [may] go beyond the nere fact of
conviction in a narrow range of cases where a jury was actually
required to find all the elenents of generic burglary. (enphasis
added)); infra notes 23-28.

21 954 F.2d 1050 (5th Gr. 1992).
22 |d. at 1053 (enphasi s added).
9



In the instant case, as in Raul Martinez, the governnent

prosecutor offered neither the charging papers nor the jury
instructions from Martinez-Cortez's 1971 burglary conviction.
Neither did the governnment offer a copy of the state burglary
statute under which the defendant was previously convicted. In
fact, the only evidence i ntroduced by the governnment concerning the
prior burglary conviction was a single, cryptic entry in the PSR
whi ch st at ed:

According to available reports, on February 7, 1971, a

W tness observed the Defendant enter an establishnent

through a w ndow he had broken. The witness nade a

comment to Cortez and he approached her with an open

kni fe and nmade threatening gestures to her. The w tness

left and called the Police Departnent. Police Oficers

apprehended Cortez and two other individuals, as they

carried a typewiter and a canera. Oficers also found

an opened knife in Cortez' pants pocket.
Martinez-Cortez argues that, standing alone, that statenent from
the PSR could not provide an adequate basis under Tayl or))either
| egal or factual ))for the sentence enhancenent. He insists, and we
agree, that the kind of evidence specified by the Taylor Court for
at least one of the two alternative but exclusive nethods of
provi ng generic burglary nust be offered by the governnent. Here,
we find beyond serious question that within its four corners the
governnent's neager evidence of the 1971 burglary conviction did
not even cone close to neeting the clear requirenments of either of
the two exclusive alternative nethods of proof of generic burglary
set forth in Taylor.

Sinply put, the Taylor decision dictates in scrupul ous detail

the exact kind of proof the governnent is required to introduce

10



when one or nore of the prior convictions being used for
enhancenent is burglary; and here the governnent failed woefully to

meet such requirenents, just as it didin Raul Martinez. A single,

second hand, non-specific hearsay statenent, gleaned from an
unidentified source and set forth in the PSR has no resenbl ance
what soever to the kind of evidentiary support required by the Court
under Taylor for purposes of sentence enhancenent. |[|f Martinez-
Cortez had objected and the governnent had failed to respond by
adduci ng Tayl or evi dence, enhancenent based on the 1971 "burgl ary"
conviction would surely have been reversible error, |eaving us no
choice but to vacate Cortez's sentence and renmand.

Di sagreeing with our interpretation of Taylor, our specially
concurring co-panelist "would read Tayl or as requiring presentation
of either the statute under which the defendant was previously
convicted, or the indictnent, or the bill of information, or any

other form of equally reliable proof show ng that the defendant

indeed had conmitted a 'generic' burglary."? This is not a

"reading" of Taylor; it is are-witing of Taylor.

By hi s expansive "readi ng," our col |l eague woul d i nper m ssably

broaden Taylor to require the sentencing courts to engage in

el aborate factfinding procedures, accepting "any . . . form of

equally reliable proof [of the prior conviction]." Try as we

m ght, we cannot square that stretch with Part IV of the Tayl or
opinion, in which the Court expressly rejects such free-wheeling

factual determ nations in favor of a "categorical approach” wth

28 gpeci al Concurrence at 1-2 (sone enphasis added).

11



but one tightly drawn exception.? In Taylor, the unani nous Court
stated: "The Courts of Appeals uniformy have held that 8§ 924(e)
mandates a formal categorical approach, looking only to the
statutory definitions of the prior offenses and not to the
particul ar facts underlying those convictions."?

The speci al concurrence also criticizes our decision for its
refusal to accept "Garza's path to conmopn-sense interpretation of
the Suprenme Court's requirenents in Taylor," arguing that "[i]n
Garza, we rejected a literal reading of Taylor that seened to
require the presentation of both the indictnents and the jury
instructions."? But the Tayl or opinion does not "seeni to require

such a conjunctive presentation; it expressly requires it.? The

24 Taylor, 495 U.S. at 600.

2 |1d. (citing, inter alia, Vidaure, 861 F.2d at 1340 (5th
Cir. 1988)). The Court continued, stating that "[i]f Congress had
meant to adopt an approach that would require the sentencing
court to engage in an el aborate fact-finding process regarding
the defendant's prior offenses, surely this would have been
menti oned sonewhere in the legislative history.”" 1d. at 601.

26 Speci al Concurrence at 2 (sone enphasis added).

21 See Taylor, 495 U. S. at 602. Mreover, because of its
concern with unfettered factfinding by the sentencing court, the
Court specifically rejected the proposition that enhancenent
based on the chargi ng papers al one))even in the case of a quilty
pl ea))coul d be sufficient, stating:

[ T] he practical difficulties and potential unfairness
of a factual approach are daunting. |In all cases where the
Governnent al |l eges that the defendant's actual conduct would
fit the generic definition of burglary, the trial court
woul d have to determ ne what that conduct was. In sone
cases, the indictnent or other chargi ng paper m ght reveal
the theory or theories of the case presented to the jury.
In other cases, however, only the Governnent's actual proof
at trial would indicate whether the defendant's conduct
constituted generic burglary. Wuld the Governnent be
permtted to introduce the trial transcript before the

12



Suprene Court clearly considered all of the argunents nmade in the
speci al concurrence, and just as clearly (and unani nously) rejected
them Instead the Court adopted a "categorical approach” withits
one exception. In a nutshell, neither we nor our co-panelist may
wrap ourselves in the banner of "comon sense” in order to depart
fromthe cl ear and unanbi guous | anguage of a Suprene Court opi nion.

The governnent insists (and our concurring coll eague agrees)

that the instant case is controlled by United States v. Fields.?

Not so. In Fields, we held that a convicted fel on whose sentence
had been enhanced under 8§ 924(e) could not <challenge the
evidentiary basis of the enhancenent because "no objection to the
report" had been made during the sentenci ng phase of the trial. W
stated that "[a]s a result [of the lack of an objection], the

report provided an adequate basis for the sentencing judge to

sentencing court, or if no transcript is available present
the testinony of witnesses? Could the defense present
W tnesses of its own and argue that the jury m ght have
returned a guilty verdict on sone theory that did not
require a finding that the defendant commtted generic
burglary? |f the sentencing court were to conclude, from
its owmn review of the record, that the defendant actually
commtted a generic burglary, could the defendant chall enge
this conclusion as abridging his right to a jury trial?
Also, in cases where the defendant pleaded quilty, there
often is no record of the underlying facts. Even if the
Governnent were able to prove those facts, if a quilty plea
to a |l esser nonburglary offense was the result of a plea
bargain, it would seemunfair to i npose a sentence
enhancenent as if the defendant had pl eaded quilty to
burgl ary.

Taylor, 495 U S. at 601-02 (enphasis added).

28 923 F.2d 358, 360-61 (5th Gir.), cert. denied, 111 S. Ct.
2066 (1991).

13



determine that Fields had conmtted three prior felonies."? The

issue in Fields was one of reliability of the facially adequate

evidence in the PSR Here, neither the reliability nor truth of
the information in Martinez-Cortez's PSR is at issue; it is not
even chal l enged as being unreliable. Rather, the evidence of the
subject burglary conviction is challenged as being legally
i nadequat e under Tayl or.

In relying on Fields, the presunption upon which the
governnent's assertion here rests is that sinple statenents in the
PSR can be adequate to prove a prior burglary conviction for
purposes of a 8 924(e) sentence enhancenent. Although we do not
question that truismas an abstract statenent, a straight-forward
readi ng of Tayl or eschews the applicability of any such presunption
under the instant circunstances. Taylor allows two))but only
two))opti onal standards of proof of a prior burglary conviction to

support enhancenent under 8 924(e).3* |Introduction of nothing nore

2 1d. at 361 (citing United States v. Ruiz, 580 F.2d 177,
177-78 (5th Cir.), cert. denied, 439 U S. 1051 (1978)).

30 Qur co-panelist's special concurrence also finds support
in Fields, stating that the issue in Taylor, like that in Fields,
is merely reliability of the evidence presented to prove the
prior conviction. His argunent that Fields applies in this case
relies on the prem se that "any other equivalent formof proof"
is acceptable to prove the prior conviction. Mreover, he argues
that "[t]o say otherw se reduces Taylor to an arbitrary standard
devoid of reason." Special Concurrence at 3. Qur co-panelist is
sinply incorrect. A rule that requires specific types of proof
is not "devoid of reason" nerely because the Suprenme Court
believed that extensive factfinding in the sentencing court would
be i nappropriate. Although Fields held that the evidentiary
basis of statenments in a PSR cannot be chal |l enged on appeal
W t hout a proper objection in the trial court, that hol di ng has
no rel evance in a sentence enhancenent case in which a PSR
standi ng al one can never be adequate, under Suprene Court

14



t han sone undefined report from sonme unidentified source via the
probation officer's second hand statenent in a presentence
i nvestigation report obviously does not conply with either of
Taylor's two alternatives.3 The fact that on appeal we cannot | ook
behind the facts in a PSR which was not objected to at sentencing
sinply does not address, nuch | ess resolve, the challenge that the
i ntroduction of the PSR))even when accepted as true and reliabl e))is
| egal Iy i nadequate to prove that the crinme of the prior conviction

was generic burglary.

C. The Effect of "Plain Error"

But as we have al ready noted, no cont enporaneous obj ecti on was
made to the introduction of the PSRin the district court or toits
adequacy as proof of the prior burglary conviction for purposes of
sentence enhancenent. Therefore, we are severely |imted in our
revi ew of that issue by the "plain error" standard.3? W nust treat
the issue, raised first on appeal, in the sane manner as any ot her
issue not raised in the district court: "An exception [to the
general rule of non-reviewability] is usually made whe[n] the newy

rai sed issue concerns a pure question of law and a refusal to

authority, to prove a prior burglary conviction.

3. W& note that at |east one of the twelve convictions for
whi ch Fields's sentence was enhanced was for burglary. See
Fields, 923 F.2d at 359 n.1. Fields was decided after Taylor.
It is clear, however, that sinply because a prior panel did not
flesh out a issue such as this, we are not precluded fromits
i nvesti gati on.

32 See supra notes 5-8 and acconpanyi ng text.
15



consider it would result in a mscarriage of justice."?33

Al t hough the sufficiency of the evidence needed to enhance t he
sentence i s unquestionably a "pure question of |aw "3 we concl ude
that no mscarriage of justice wll result from our refusal to
vacate the sentence in the instant case. This is so because the
record before us makes clear that the burglary for which Marti nez-
Cortez was convicted in 1971 was a "generic" burglary under Tayl or.
By definition, no "manifest injustice" occurs when a sentence
inposed in error by the district court is nonetheless one that
woul d have been | awful had extant evidence of the prior conviction
been i ntroduced.

The sentencing error of the district court here was enhanci ng
the sentence in reliance on woeful Iy i nadequat e PSR evi dence of the
1971 burglary conviction instead of requiring the kind of evidence
that woul d neet one or the other of the Taylor requirenents. W
find fromthe record that the type of Tayl or evidence regarding the
1971 burglary conviction did exist. If it had been introduced, the
enhancenment of Martinez-Cortez's sentence would have been
sust ai nabl e. First, the Texas statutes under which he was
convicted were sufficiently narrow to be classified as "generic
burglary." W held in Silva that the current Texas burglary

statute, which was codified in 1974, was sufficiently narrowto be

3% Vol kswagen of Am, Inc. v. Robertson, 713 F.2d 1151, 1166
(5th Gr. 1983)(enphasis added)(citing Coastal States Mtg., Inc.
V. Hunt, 694 F.2d 1358, 1364 (5th G r. 1983)); see Lopez, 923
F.2d at 50; supra notes 7-8.

34See Vidaure, 861 F.2d at 1338.

16



"generic" under Taylor.3 The applicable Texas Penal Code articles
that existed prior to the 1974 codification))those under which
Martinez-Cortez was convicted in 1971))were even narrower than the
current Texas | aw. The commentary that acconpanies the 1974
codification notes: "The types of intrusions nmade burglarious by

Section 30.02 are nore varied than in prior law "3 The comentary

then lists several exanples of how the | aw was broadened in 1974.
As the pre-1974 statute indisputably did not conprise any non-
generic burglary, that such statute would have supported
enhancenent had a true copy of it been submtted in accordance with
Taylor is equally indisputable.

In addition to the generic nature of the statute under which
Martinez-Cortez was convicted, the crinme of which he was convicted
in 1971 actually was a generic burglary. Martinez-Cortez's counsel
acknowl edged that his client has never disputed the factual
accuracy of the statenent in the PSR describing the 1971
convi ction, contending only that those facts do not satisfy Tayl or.
Even though Martinez-Cortez was initially informed, by nmeans of an
enhancenent notice attached to the indictnent, of the governnent's
intention to seek enhancenent, he neither objected to the inclusion
of the reference to the 1971 conviction in the PSR nor attenpted to

prove that the burglary was non-generic. As Martinez-Cortez did

®See Silva, 957 F.2d at 161; Tex. PenaL Cobe ANN. 8 30.02
(West 1989). The concern of the Taylor court was that state
burglary statutes m ght be nore broad than the "generic"
definition (e.g., mght crimnalize thefts fromcars (which would
be non-generic) as well as buildings or structures).

36( Enphasi s added).
17



not object to or question the accuracy of the report as reflecting
the 1971 conviction, we nust assune that the chargi ng papers and
the verdict of guilty by the state court jury mrror the statenent
in the PSR Al t hough the elenents of generic burglary are not
expressed precisely in that statenent, when we read it in pari
materia with the narrow statute under which Martinez-Cortez was
convicted we have no difficulty in concluding that the crine he
commtted in 1971 was "generic" burglary. Hs entry into the
"establishnment” was certainly unauthorized and his threat to the
W t ness and subsequent apprehension while arnmed and apparently in
possessi on of contraband eschew any concl usi on but that the purpose
of his forcible entry into the establishnent was to conmt a crine.

Havi ng thus determ ned that both the burglary Martinez-Cortez
commtted in 1971 and the burglary statute under which he was
convicted were in fact of the generic type that would support
enhancenent under Taylor's interpretation of 8 924(e), the "plain
error" standard interdicts our vacatur of the enhanced sentence
even though it was grounded in the erroneous acceptance of the
governnent's production of inadequate evidence.? Agai n, had
Martinez-Cortez raised this issue in the district court and the
governnent adduced no additional evidence concerning generic

burgl ary, our standard of review would have been de novo and the

3’Qur post-hoc rationalization of the enhancenent is clearly
inline with the standard of review \When the enhancenent given
was predicated on convictions that net the enhancenent's
requi renents, no "manifest injustice" can result nerely because
the governnent did not proffer the correct evidence at the
sent enci ng.
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result we woul d have reached under it would |ikely have been quite
different. W specul ate, however, that had such an objection been
made it would have pronpted the governnent to do what it should
have been done initially))introduce evidence sufficient to neet

either or both of Taylor's alternative proof requirenents.

D. Doubl e Jeopar dy

Martinez-Cortez asserts that, as his conviction was enhanced
on insufficient evidence, any reapplication of the sentence
enhancenent provisions on remand woul d requi re adduci ng addi ti onal
evi dence and t hereby constitute double jeopardy. W do not have to
address this clai mbecause we do not find reversible error and thus
do not vacate the enhanced sentence an remand it for further

pr oceedi ngs.

1]
CONCLUSI ON
Under our analysis of the requirenents of the Suprene Court's
Tayl or decision for sentence enhancenent under 8§ 924(e), we find
that the district court erred in accepting as sufficient the
governnment's inadequate evidence of Martinez-Cortez's prior
burgl ary offense. The Taylor decision sets out specific proof
requi renents that nust be net when burglary is a prior offense used
to support sentence enhancenment under 8§ 924(e). Nevertheless, as

t he applicabl e standard of review here is plain error))and as we do
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not find plain error in the circunstances of the instant case))the
sentence inposed is
AFFI RVED,
E. GRADY JOLLY, specially concurring:
| wite separately to say that a fair interpretation of the

United States Suprene Court's opinion in Taylor v. U S. 3 does not

bind us to an inflexible reading of Taylor's "requirenents."

The majority reads Tayl or as establishing two "alternative but
excl usi ve nethods" which the governnent nmay use to prove that a
defendant's prior burglary conviction was in fact for a "generic"
burglary. In addition to proving the fact of the prior conviction,
t he governnent nust--on pain of reversal--present the trial court
wth either (1) "proper copies" of the burglary statute under which
the defendant was previously convicted; or (2) copies of the
indictment or the jury instructions under which the defendant was
previously convicted.® Thus, the mpjority establishes a per se

rule that in ny view was not intended by the Taylor court.

%495 U. S. 575, 110 S.Ct. 2143 (1990).

%To be sure, the Suprene Court in Taylor stated that "if
the indictnent or information and jury instructions show that the
def endant was charged with a [generic] burglary..., and that the
jury necessarily had to find [the elenents of a generic burglary]
to convict, then the Governnment should be allowed to use the
conviction for enhancenent." 495 U S. at 602, 110 S.C. at 2160
(enphasis added). This circuit has previously interpreted this
passage from Taylor in a flexible, compbn sense manner, hol di ng

that either the indictnment or the bill of information or the jury
instructions will suffice to prove a "generic" burglary
sufficient to neet 8 924(e)'s requirenents. As wll be discussed

|ater, the majority offers no reason why such a comobn sense
interpretation cannot be applied to the portion of the Tayl or
opinion currently before the court.
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| would read Taylor as requiring presentation of either the
statute under which the defendant was previously convicted, or the
indictnment, or the bill of information, or any other form of

equally reliable proof showing that the defendant indeed had

commtted a "generic" burglary. | see the specific fornms of proof
enunerated by the Court as illustrative, not exclusive. Under the
majority's literal interpretation, anomal ous results will obtain;

for exanple, if a defendant know ngly admts commtting a generic
burglary, the uncontested voluntary adm ssion would yet be
insufficient to uphold a 8 924(e) enhancenent. Surely, such a
result could not have been intended by the Suprene Court.

| favor the rationale adopted by this circuit in the Grza
case, in which the court refused to adhere to a rigid readi ng of
Taylor' s requirenments when such an applicati on produces nonsensi cal
results. In Garza?®, we rejected a literal reading of Taylor that
seened to require the presentation of both the indictnents and the
jury instructions. There we recogni zed the serious flawof arigid
application because in quilty pleas, jury instructions are
obvi ously never fornul ated; instead we sensibly read the Suprene
Court's command as allowi ng proof of the indictnents alone. The
majority in this case rejects @Grza's path to conmopn-sense
interpretation of the Suprene Court's requirenents in Taylor.

Further, the majority rejects still another blazed trail to a

sound interpretation of Taylor. In US. v. Fields*, the defendant

objected to the presentence report as neans of proof of his prior

OUnited States v. Garza, 921 F.2d 59 (5th Gr. 1991).

41923 F.2d 358 (5th Gr. 1991).



felony convictions. In rejecting Fields's argunent, we
unequi vocal ly stated that "the report provided an adequate basis
for the sentencing judge to determne that Fields had committed
three prior felonies."* The mmjority dismsses Fields in its

entirety by stating: "[t]he issue in Fields was one of reliability

of the facially adequate evidence of the PSR Here, the
reliability or truth of the informationin Martinez-Cortez's PSR s
not at issue....Rather, the evidence of the subject burglary
conviction is challenged as being legally inadequate under
Taylor."*® The mmjority fails to recognize that Taylor is also
concerned with reliability. It requires that the elenents of the
statute be established through a reliable source: either the
statute itself, the indictnent, the bill of information, or--in ny
vi ew-any other equivalent form of proof, such as an uncontested
vol untary adm ssion of a fact. To say otherw se reduces Taylor to
an arbitrary standard devoid of reason. Fields illustrates that
this circuit has previously accepted PSRs as "legally adequate"
proof to be used in 8 924(e) enhancenent proceedi ngs. How t he
maj ority can concl ude that an uncontested PSR (t he equi val ent of an
adm ssion) that proves the elenents of a generic burglary is
"l egal ly i nadequate" (to use the majority's words), escapes ne.

In truth, | think that the majority does a disservice to the

42Fj el ds, 923 F.2d at 361.

3Maj ority opinion at 11
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Tayl or opinion by construing its literal | anguage so nechanically.
We shoul d endorse a conmon sense, reasonable interpretation of the
opinion that allows equally reliable forns of proof of a generic
burglary. In the light of the Fields opinion, | believe that the
uncontested PSR upon which the trial judge relied in the instant
case, which described the actual burglary of which the defendant
was convicted, <certainly provided sufficient proof of the
conviction under Taylor to allow its use in §8 924(e) enhancenent
pr oceedi ngs. In any event, the majority's creation of a per se
rule in this case is both unnecessary and unwarranted. For these
reasons, while concurring in the result, | respectfully take

exception to the majority's application of Taylor.
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