UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8280

FRED McKETHAN,
Pl ai ntiff-Appellant,
VERSUS
TEXAS FARM BUREAU, and
Affiliated Conpanies, |ncluding
its Subsidiaries and Subdivisions, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas

July 19, 1993
Before PCLI TZ, Chief Judge, REAVLEY and BARKSDALE, Circuit Judges.
BARKSDALE, Circuit Judge:

This appeal centers on whether cutting comments by the
presenter at an awards cerenony to one of the recipients, Fred
McKet han, can be the basis for age discrimnation, intentional
infliction of enotional distress, and slander. MKethan contests
adverse judgnents on those clains, rendered by the district court
followng his jury trial case-in-chief. In addition, he chall enges
a nunber of other rulings and actions by the court, as well as the
denial of his Rule 60(b) notion for recusal, disqualification, and
a newtrial. Because we agree with the disposition of the clains,

and concl ude that the district court did not abuse its discretion,



we AFFIRM And, because McKethan failed to file a notice of appeal
fromthe Rule 60(b) ruling, it is not subject to review
l.

Texas Farm Bureau (TFB), inter alia, assists in providing
i nsurance coverage to its nenbership famlies. To that end, it
affiliates with several insurance conpanies, which enploy "career
agents”" to market and service a variety of products. Texas
counties are organi zed by sales districts; and each is supervised
by a district sales manager, who is an enployee of TFB and is
conpensated with, inter alia, a base salary plus comm ssion,
bonuses, and retirenent benefits. The district managers have a
variety of responsibilities, including the supervision of agency
managers! and career agents wthin the district, and the
recruitnment and training of new agents.

Enpl oyed by TFB in 1971 as a career agent, MHKethan becane a
district sales manager in 1973, and held that position throughout
his career. He was often recogni zed for outstanding work. In al
but one year, he won "the Top 10 jacket"; and, in his 20 years with
TFB, he never failed to win the "All-Star and Roundtable Trip"
awar ds.

In May 1990, TFB held its annual statew de agents' neeting in
San Ant oni o. Approxi mately 700 people were in attendance,
i ncluding agents, agency nmanagers, all 14 district nanagers

(including MKethan), the two regional sales mnmanagers, (Paul

. Agency managers supervise career agents and also sel
i nsurance. Like the career agents, they are under contract with
t he various insurance agencies on a comnm ssion basis.
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Lancaster and Don Grantham, two associate state sal es nmanagers,
and the state sal es nmanager (Robert Peacock).

The foll owi ng represents McKet han' s versi on of what transpired
during the awards cerenony, at which Lancaster and G antham
i ntroduced recipients. MKethan had recei ved positive recognition
at 17 consecutive banquets. Wen his turn for recognition cane,
Grantham told himto stand up, but then said, "[s]it down, you
don't have anything, you haven't done anything to be recogni zed
for"; that MKethan "never had a naster agent and never woul d have
one" .2 The remarks |asted approximately one to two m nutes;
McKethan "felt |ike [he] had been pol eaxed with a four-by-four".

For the remainder of the evening, he had a characteristic "red
stripe”" in the mddle of his forehead, which appears when he
becones angry. At the close of the program Randy G antham an
enpl oyee in McKethan's district and Don G ant haml s son, approached
McKet han and said, "I went to Dad and told him °~Congratul ations,

Dad, you've just ruined ny career with Farm Bureau |nsurance

Conpany'". MKethan then | ocated Don G ant ham picked hi mup, and
stated, without |aughter, "I ought to kill you".?3

2 A master agent is "a young man or wonman that's done an
out st andi ng j ob".

3 As stated, the foregoing represents MKethan's version, which
we accept as true in view of the procedural posture of this case.
See infra. According to G antham and Peacock, G antham asked

McKethan to stand up, and, while he was nervously | ooking for
McKet han's listing (he had never addressed a crowd that |arge),
stated "Fred, it doesn't look like you did anything"? He then

found MKethan's nane, stated "Fred, | was just Kkidding", and
announced MKethan's acconplishnments. He testified that his
coments lasted two or three seconds, and that he said nothing
about nmaster agents. Regardi ng MKethan's confrontation wth
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That ni ght, MKet han pl ayed poker for one hour, and then went
to bed. Wien he awoke, he "was upset terribly"; "[he] felt
they had effectively destroyed [his] credibility wth hone office
people, with [his] district, with [his] life". He called his
i mredi at e supervi sor, Lancaster, and told himthat he was ill; that
he had been to the bathroomseven tinmes with an upset stonmach; that
he "couldn't face the agents"; and that he was returning hone. He
conveyed the sane information to Peacock, who called a few m nutes
|ater; but Peacock did not apologize or otherw se respond.
Accordi ngly, MKethan left the neeting.

A day or two later, Lancaster |eft a nessage on MKethan's
answeri ng machi ne, stating, "[s]orry that happened in San Antoni o,
hope you're feeling better, and you're the best district manager |
have in the south". Ganthamdid not apologize. He testified that
Peacock told himthat he did not think an apol ogy was necessary.
Nor did McKet han request one.

Approxi mately two weeks after the neeting, MKethan told
Lancaster that he intended to retire in 13 nonths (July 1, 1991).
He hoped to wait that long for tax reasons. Neither Lancaster nor
any other TFB official attenpted to persuade himto stay.

In February 1991, MKethan filed an age di scrim nation charge
with the Equal Enploynent Qpportunity Comm ssion (EEQOC), pursuant
to the Age Discrimnation in Enploynment Act (ADEA), 29 U S.C 8§

Grant ham Peacock testified that MKethan put his arm around
Granthaml s neck, and, with laughter, stated, "I loved it, you son
of a bitch, | ought to kill you".
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621, et. seq., claimng that the awards incident constituted
constructive discharge. He was approximately 58 years ol d.

McKet han's attorney advi sed TFB t hat March that he represented
McKet han both in his age discrimnation claimand in his slander
and intentional infliction of enotional distress clains, and that
unl ess the matter was resol ved, suit would be filed in late April.
TFB responded by denying MKethan's allegations. It did not
apol ogi ze for the awards i ncident or ask McKet han to reconsi der his
decision to retire.

McKet han, by letter to Peacock that May, requested an excused
absence fromthe statew de neeting because of the coorments made t he
year before.* He warned that, given this stress, his doctor had
advi sed himnot to attend, and if required to do so, he woul d "seek
conpensation"” for any stress-induced harm

Peacock excused McKet han fromattendi ng t he neeting, noting by
letter that he was "unaware" that MKethan was under a physician's
care, and remarking, "I still can't understand your reaction to
| ast year's neeting". |In addition, he advised that he intended to

sel ect McKet han's repl acenent soon (he was conducting the search),

4 Hs letter stated:

| cannot forget that the statewi de neeting | ast
year was where everything fell apart -- where | was
subjected to ridicule in front of everyone.
Not hing on earth can undo what was done, and it
woul d be grossly deneaning for ne to attend, and |
am hopi ng and requesting that you spare ne from
this experience. Please understand that in view of
what happened, nothing that is said or not said at
this neeting can undo the harmthat was done.
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and thanked himfor "offering to introduce your replacenent to the
people in your district prior to your retirenent on July 1st".

Also in May, McKethan filed suit for discharge (constructive)
on the basis of age, in violation of the ADEA, wth a suppl enent al
slander claim® The defendants answered that, "[w]ith regard to
reinstatenent, ... it is not necessary, as [MKethan] is still an
enpl oyee of Defendants, and his continued enpl oynent is workable
and feasible. ... [MKethan] can continue to work as a district
sal es manager for TFB".

McKethan retired in July, as planned. Two nonths later, an
anended answer included the above quoted statenent. Shortly after
reviewing it, McKethan wote to Peacock, accepting "the invitation

to continue working as a D strict Sales WMnager". He
expl ained, "[a]lthough | have great m sgivings because of all that
has happened ... | cannot stand being unenployed ...." He
requested, inter alia, that TFB notify those in attendance at the
nmeeting that Guanthamis coments were not intended to be
derogatory; that G antham be asked to apologize; and that TFB

reimburse himfor |ost wages. However, he did not condition his

return on those requests. In closing, MKethan stated, "[while I
can never forget what happened tonme ... | amprepared to forgive,
and under these circunstances | am anxious to get back to work

i mredi atel y".

5 In January 1992, MKethan added supplenental clains for
intentional and negligent infliction of enotional distress.
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TFB responded by denying MKethan's reinstatenent request,
stating that the position had been filled follow ng his retirenent.
It explained that at the tinme of its original answer, MKethan was
still enployed, and that had he requested to stay prior to his
retirement, his request would have been honored. TFB's attorney
apol ogi zed for his failure to omt the continued enpl oynent offer
fromthe anended answer.

In April 1992, the defendants' sunmary judgnent notion was
denied, and, a few days later, a jury trial held. At the close of
McKet han' s evi dence, TFB and Grant hamnoved successfully on t he age
di scrim nation and enotional distress clains for a directed verdi ct
(pursuant to 1991 anendnents to Fed. R Cv. P. 50, now "judgnent
as a mtter of law'). In addition, the court sua sponte
reconsi dered, and granted, summary judgnent on the slander claim?®
Judgnent was entered on April 25; MKethan tinely appeal ed on My
21.

On June 1, 1992, MKethan filed a notion to recuse,
disqualify, and for a newtrial, based upon an ex parte contact in
January 1992, reflected in defendants' post-trial notion for

attorney's fees. The notion was transferred to anot her judge, who

denied it. McKet han did not file a notice of appeal from this
order.
6 As stated in Lavespere v. N agara Mach. & Tool Wrks, Inc.,

910 F.2d 167, 185 (5th G r. 1990), "because the denial of a notion
for sunmary judgnent is an interlocutory order, the trial court is
free to reconsider and reverse its decision for any reason it deens
sufficient, even in the absence of new evidence or an intervening
change in or clarification of the substantive |aw'.
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1.

McKet han chal | enges di scovery and procedural rulings and ot her
actions by the district court, the judgnents on his substantive
clains, and the denial of his post-trial notion.

A

McKet han agrees that our standard of review for the contested
di scovery and procedural rulings and actions is abuse of
di scretion. See United States v. Doucette, 979 F.2d 1042, 1044
(5th Gr. 1992); MIls v. Beech Aircraft Corp., 886 F.2d 758, 761
(5th Gr. 1989); Fontenot v. Upjohn Co., 780 F.2d 1190, 1193 (5th
Cr. 1986). Primarily at issue is the denial of his untinely
notion to change the trial location and date.’

McKet han filed suit in the Western District of Texas, Austin
Division, on My 1, 1991. That July, Judge Janes R Nowin
reassi gned the case to Judge Walter S. Smth, Jr. On August 2
trial was set for Decenber 16 in Austin; on Cctober 2, it was reset
for March 16, 1992. In response to TFB's agreed notion for a

conti nuance, Judge Smth on Decenber 17 reset trial for April 20,

! McKet han al so maintains that the court abused its discretion
in refusing, prior to trial, to conpel TFB to answer discovery
regarding its enploynent of blacks and femal es. MKethan asserts
that it was needed to inpeach Peacock's deposition testinony,
likely to be reiterated at trial, regarding TFB s enpl oynent
practices, thus calling into question the credibility of TFB's
deni al of age discrimnation. Because we hold infra that the court
concl uded properly that MKethan failed to raise a fact issue on
constructive discharge, irrespective of TFB's intent to
di scrimnate, we need not address this issue.

In addition, MKethan contends that the court abused its
di scretion by expressing frustration with McKet han's counsel in the
presence of the jury, and by curtailing cross-exam nation. W
di sagree; the error, if any, was harnl ess.
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1992, and, sua sponte, noved it to the Waco division of the
district.?

On January 14, 1992, Judge Smth transferred approxi mately 90
cases, including this one, to Judge Sam Sparks. On January 16, he

t ook back seven, including this one, and assi gned Judge Spar ks four

ot hers.?
8 McKet han does not contest the court's discretion to transfer
the trial toadifferent divisionwithinthe district. |Instead, as

noted, he contends that the transfer and subsequent refusal to
grant a continuance constitute an abuse of discretion.

In addition, he maintains for the first tinme on appeal that
the court reversibly erred by transferring venue w thout affording
hi mnotice and an opportunity to be heard. TFB counters that Judge
Smth did not transfer venue; rather, he provided notice of a
"speci al session", pursuant to 28 U. S.C. § 141, which states:

Speci al sessions of the district court may be
held at such places in the district as the nature
of the business nmay require, and upon such notice
as the court orders.

Any business nmay be transacted at a speci al
session which mght be transacted at a regular
sessi on.

This circuit has not anal yzed the di scretionary powers arising from
8 141; and, we refrain fromdoing so here because, even accepting
McKet han's characterization of the order as a transfer of venue
under 28 U S.C. 8§ 1404, our failure to review his untinely
procedural contention will not result inplainerror. As we stated
in Jarvis Christian College v. Exxon Corp., 845 F.2d 523, 528 (5th
Cir. 1988), "while generally a hearing is desirable the |ack
t hereof does not indicate the invalidity of the subsequent order"”
Mor eover, MKethan had notice, four nonths before trial, that it
woul d be held in Waco. Al though he had anpl e opportunity to tinely
object, he failed to do so. See infra.

o Judge Sparks on January 16 granted McKethan | eave to file an
anended conplaint. MKethan maintains that the court reversibly
erred by reassigning the case to its docket after Judge Sparks had
exercised "jurisdiction" over it. Even assumng this contention
has any nerit, MKethan failed to sufficiently brief it;
accordingly, we consider it waived. See Fed. R App. P. 28(a)(5)
("[t]he argunent shall contain the contentions of the appell ant
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TFB received a copy of the January 16 reassignnent order;
McKet han's counsel maintains that he did not. On April 8, 1992,
McKethan filed a nmotion for trial to be held in Austin, and for a
conti nuance, in which he objected to the earlier transfer to Waco.
As expl anation for his belated filing, counsel stated that he had
not received the order reassigning the case to Judge Smth;
accordingly, he was unaware that the case renmai ned schedul ed for
trial on April 20 in Waco until April 7, when he spoke with one of
Judge Smith's law clerks by telephone. The court denied this
nmotion, stating that "a transfer of this case to the Austin
Division at this |ate date would be highly prejudicial".

McKet han seeks a newtrial, asserting that the district court
abused its discretioninrefusingtoreset thetrial's |ocation and

date.* W disagree. The court acted within its discretion in

Wth respect to the issues presented, and the reasons therefor,
wth citations to the authorities, statutes, and parts of the
record relied on"); Marple v. Kurzweg, 902 F.2d 397, 399 n.2 (5th
Cr. 1990).

10 He added in his subsequent notion for a new trial that when
Judge Smth first set the case for trial in Waco, he "imedi ately
contacted Judge Smith's | aw cl erk who advi sed a notion to have the
matter returned to Austin for trial would not be needed because the
case was being reassigned for trial in Austin to the docket of
Judge Sam Spar ks".

Wi | e we recogni ze that sone courts permt conmuni cations with
| aw clerks, they are not a substitute for the requisite papers to
be filed with the court and notice or other response fromit. This
is especially true when, as here, the subject of the comunication
is a basis for an issue on appeal. The nunerous and fundanent al
reasons for this are nost obvious.

1 For purposes of this case, we treat McKethan's notion to reset
as a request to transfer venue, pursuant to 28 U S.C. § 1404(a).
See supra note 8. As discussed in note 8, MKethan does not

maintain that the court | acked discretion to transfer the trial to
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ruling that McKethan's notion, filed over four nonths after notice
and approximately ten days before trial, was far too late in the
day. As hereinafter discussed, the explanation for the bel ated
filing, based upon counsel's clainmed failure to receive the
reassi gnnment order, is quite unavailing.

First, and nost inportant, Judge Smith's Decenber 17 order set
the trial's location and date. Counsel received no notice that
ei ther changed with transfer of the case to Judge Sparks. Rather,
counsel's confusion stemmed from his msplaced assunption
di scussed in note 10, supra, that the assignnment to Judge Sparks
nullified the | ocation and date. He proceeded for over four nonths
of discovery and pretrial notions without inquiring into an anended
setting.'? Sinply because counsel did not receive the reassi gnnent
order does not excuse his decision to assune, w thout notice from
the court, that the setting had been changed.

Moreover, the record contradicts counsel's purported | ack of
know edge. On February 3, Judge Sm th, not Judge Sparks, signed an
order granting McKethan's notion for an extension of tine to reply
to TFB's summary judgnent notion. And, on February 14, TFB and
McKethan filed a joint notion, requesting an extension of tine to
file the pretrial order because "the case was reset for April 20,

1992, in Waco, Texas".'® The pretrial order, filed on March 24,

WAco.

12 O course, we refuse to consider his clained reliance on a
conversation with a law clerk. See note 10, supra.

13 TFB' s counsel signed the notion and certified that McKethan's
counsel desired to join. In addition, the certificate of service
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approximately one nonth prior to the trial date, was signed by
McKet han's counsel. It referred to Judge Smth as presiding, and
specified April 20 as the trial date. Thus, at a mninum one
nonth before the trial date, counsel was aware of it, and the
reassi gnment to Judge Smth. The court did not abuse its
di scretion in denying MKethan's notion for a new setting.
B

McKet han mai ntains that the district court erred in granting
judgnent as a matter of law on his age discrimnation and
intentional infliction of emotional distress clains,® and in
granting summary judgnent on his slander claim

Summary judgnent is appropriate if the record di scl oses "t hat
there is no genuine issue as to any material fact and that the
moving party is entitled to a judgnent as a matter of |aw'. Fed.
R CGv. P. 56(c). W apply the sane standard of review as did the
district court, Hamlton v. Gocers Supply Co., 986 F.2d 97, 98
(5th CGr. 1993), drawing all inferences nost favorable to the non-

moving party. Id. "The nere existence of a scintilla of evidence

stated that a copy had been sent by certified mail to MKethan's
counsel .

14 Counsel's contention in his reply brief that the pretrial
order did not so inform because it "was submtted by [his]
associate" is totally without nerit. In fact, it is alnost, if not

conpletely, astonishing that such an assertion would be nade.
Needl ess to say, that another lawer in counsel's firm may have
prepared and submtted the pretrial order is inmaterial; obviously,
that know edge is inputed to him

15 In his reply brief, MKethan withdrew his negligent infliction
of enotional distress claimin |[ight of Boyles v. Kerr, 1993 Tex.
LEXIS 58, 36 Tex. Sup. C. J. 874 (Tex. May 5, 1993), which held
t hat Texas does not recognize that tort.
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in support of the plaintiff's position will be insufficient; there
must be evidence on which the jury could reasonably find for the
plaintiff". Anderson v. Liberty Lobby, Inc., 477 US. 242, 252
(1986) . The foregoing standard also applies to our review of
judgnents as a matter of law Fed. R Cv. P. 50(a)(1l); Barnett v.
|.R S., 988 F.2d 1449, 1452 n.5, 1453 (5th Cr. 1993).16
1

For his age discrimnation claim MKethan nust prove, inter
alia, his asserted constructive discharge. "The general rule is
that if the enployer deliberately nakes an enployee's working
conditions so intolerable that the enployee is forced into
involuntary resignation, then the enployer has enconpassed a
constructive discharge and is as liable for any illegal conduct
involved therein as if it had formally discharged the aggrieved
enpl oyee." Bozé v. Branstetter, 912 F.2d 801, 804 (5th Cir. 1990)
(internal quotations omtted). The test is that of a "reasonabl e-
enpl oyee"; that is, "were [the working conditions] so difficult or

unpl easant that [a] reasonabl e person in [ MKethan's] shoes would

16 The Rul e provides in part:

If during a trial by jury a party has been
fully heard with respect to an issue and there is
no legally sufficient evidentiary basis for a
reasonable jury to have found for that party with
respect to that issue, the court may grant a notion
for judgnent as a matter of |aw against that party
on any claim... that cannot under the controlling
| aw be maintained without a favorable finding on
t hat i ssue.

Fed. R Cv. P. 50(a)(1).
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have felt conpelled to resign". Ugalde v. WA, MKenzie Asphalt
Co., 990 F.2d 239, 242 (5th Gr. 1993).

First, we enphasize that none of the usual factors present in
a constructive di scharge case are before us. It is undisputed that
McKet han was not denoted; he was not asked to perform duties
i nconsistent with, or nore onerous than, other TFB district sales
managers; and TFB di d not reduce his conpensation.! Moreover, the
record is devoid of evidence indicating that the awards i ncident
di m ni shed his reputation. MKethan testified that he knew of no
one whose opi nion of himchanged, and his agents perforned better
during the nonths following the incident than they had in the
previous two years. Accordingly, his characterization of his
working conditions as intolerable was based only on the
enbarrassnent caused by the incident, TFB's failure to initiate a
proper apol ogy, *® and ot herw se di ssuade himfromretiring, and his
i nferences that the foregoing reflected TFB's desire to replace him
with a younger person. Based on the evidence, a reasonable jury
could not find constructive discharge.

Even if Ganthamls remarks were, as MKethan alleges, the
first step of a schene to force himto retire because of his age,
a reasonabl e person would not have felt conpelled to resign based

on that incident alone; rather, he would have demanded an apol ogy

17 Rat her, in the three years precedi ng his departure, his inconme
i ncreased from $69, 346.40 in 1988 to $83, 956. 96 in 1990.

18 As stated supra, Lancaster, MKethan's direct supervisor,
apol ogized a day or two after the incident; but, according to
McKet han, Lancaster's nessage "[did] not constitute an apol ogy".
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or otherw se attenpted resolution within TFB, and, if necessary,
filed an age discrimnation claimwth the EECC while enpl oyed.
See Ugal de, 990 F.2d at 243.' W conclude that MKethan's working
conditions were nore than sufficiently conducive to an attenpt to
resol ve his grievances.? Qur conclusion is buttressed by the fact
t hat McKet han voluntarily del ayed retirenent for 13 nonths for tax
benefits, and that, subsequent to retirenent, requested his job
back.

McKet han may have felt humliated; but, the standard is an
obj ective one. And, as stated, viewing all inferences in
McKet han's favor, we conclude that a reasonabl e enpl oyee woul d not
have felt conpelled to resign. Accordingly, the district court
properly granted judgnent agai nst McKethan on his age

discrimnation claim

19 In Ugal de, one supervisor referred to Ugalde and other
Hi spani c enpl oyees as " Mexi cans" and "wet backs". Wen Ugal de was
not imedi ately given a chance to neet wth the head of the conpany
to voice his conplaints, he wal ked off the job. W affirned the
summary j udgnment because, under the circunstances presented in the
case, "a reasonabl e enpl oyee instead of resigning would first have
pursued either or both of two courses - conpleted the interna

grievance procedure, or filed a conplaint wth the EEQCC'. | d

(quoting Bozé, 912 F.2d at 805).

20 For exanpl e, Peacock testified that in June 1990, foll ow ng
the incident in May, he and MKethan played golf together and
soci alized for over four hours; during that tinme, MHKethan did not
express bitterness about either his decision to retire or the
i ncident. According to Peacock, the sanme occurred when they pl ayed
gol f together in Cctober of that year. MKethan does not dispute
this testinony.
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2.

McKet han's intentional infliction of enotional distress claim
was based on the awards incident, TFB's failure to take corrective
action, and TFB's retraction of the continued enploynent offer
contained in its anmended answer. O course, we apply Texas lawto
this claimand his other supplenental claimfor slander, discussed
in part 11.B.3. See WIson v. Mpnarch Paper Co., 939 F.2d 1138,
1142 (5th Gir. 1991).

The Texas Suprene Court has recently adopted the tort of
intentional infliction of enotional distress, as stated in § 46(1)
of the Restatenent (Second) of Torts (1965). See Twynman v. Twynan,
1993 Tex. LEXIS 59, 36 Tex. Sup. C. J. 827 (Tex. May 5, 1993).2
Accordingly, in order to recover for intentional infliction of
enotional distress, MKethan nust establish that (1) the def endant

acted intentionally or recklessly; (2) the defendant's conduct was

21 The court expl ai ned:

As distinguished from the tort of negligent
infliction of enotional distress, we believe the
ri gorous |egal standards of the Restatenent
formul ation of intentional infliction of enotional
distress help to assure a neaningful delineation
bet ween i nadvertence and intentionally or
reckl essly outrageous m sconduct. The requirenents
of intent, extrenme or outrageous conduct, and
severe enotional distress before liability can be
established will, we think, strike a proper bal ance
bet ween diverse interests in a free society. That
bal ance, at  m ni num must allow freedom of
i ndi vi dual action while providing reasonable
opportunity for redress for victins of conduct that
is determined to be utterly intolerable in a
civilized comunity.

ld. at ** 5-6.
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extrene and outrageous; (3) the defendant's actions caused him
enotional distress; and (4) the enotional distress was severe. |d.
at ** 3-4. "It is for the court to determne, in the first
i nstance, whether the defendant's conduct nay reasonably be
regarded as so extrenme and outrageous as to permt recovery."
Worni ck Co. v. Casas, 1993 Tex. LEXIS 102, * 7 (Tex. June 30, 1993)
(internal quotations omtted).

In Wornick Co., the plaintiff was unexpectedly fired, even
t hough she had received favorabl e j ob-performance reviews; was told
to | eave the prem ses imedi ately; and was net by a security guard
instructed to escort her off the prem ses. The guard waited while
she spoke with the president of the conpany, who prom sed that she
woul d be on a | eave of absence, rather than term nated, pending a
meeting. Despite this promse, the plaintiff was renoved fromthe
payroll shortly thereafter and not allowed to return to the
prem ses; no neeting was scheduled. |Id. at ** 2-5.

The Texas Suprene Court held that although this conduct "could
reasonably be expected to cause humliation ... [it] did not
“exceed all possible bounds of decency' and was not ‘“utterly
intolerable in a civilized community'". ld. at * 8.  The court
enphasi zed that to hold otherwise would wholly underm ne the

enpl oynent at will doctrine by subjecting enployers to "a potenti al
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jury trial in connectionwith virtually every discharge".?? |d. at
* 12,

The conduct at issue is |less extrene than that in Wrnick Co.
Granthanmls remarks were brief and, at worst, conveyed the nessage
that MKethan had not earned recognition; by contrast, the
termnation in Wrnick Co. inpliedinconpetence or m sbehavior. As
for the failure to delete the offer of continued enploynent from
the anmended answer, this conduct, even if intentional, is not
meani ngfully distinguishable from the president's conduct in
Wor ni ck Co. 22

In addition, MKethan failed to provide evidence that his
di stress was severe. The Texas Suprene Court has not yet anal yzed
the severity requi renent; however, quoting the Restatenent (Second)
of Torts 8 46 coment | (1965), the Texas Court of Appeals has held
that in order to create a jury issue on liability, the plaintiff

must present evidence that his distress was so severe that "no
reasonabl e man coul d be expected to endure it". K B. v. N B., 811

S.W2d 634, 640 (Tex. App.-San Antonio 1991, wit denied), cert.

denied, = US |, 112 S C. 1963 (1992). MKethan failed to
22 Qur decisions prior to the recent Texas Suprene Court
deci sions conpel the sane result. W held that an "ordinary

enpl oynent dispute” rises to the |evel of "outrageous" conduct
under Texas |law where there is evidence of intentional and
systematic degradation and humliation, WIlson, 939 F.2d at 1145,
or reprehensible conduct that is "utterly intolerable in a
civilized community". Dean v. Ford Motor Credit Co., 885 F.2d 300,
306-07 (5th Cir. 1989).

23 Accordingly, we need not <consider TFB s assertion that
litigants' allegations are absolutely privileged in infliction of
enotional distress cases.
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meet this burden. Aside fromhis testinony about stomach probl ens
on the day of, and after, the incident, the only other possible
evi dence of severe distress is his conclusory testinony regarding
hi s sel f-di agnosed depression.

In viewof the foregoing, the district court correctly refused
to allow the jury to consider MKethan's claim for intentiona
infliction of enotional distress.

3.

McKet han mai ntains that the court erred in disposing of his
sl ander claim by sua sponte granting, on reconsideration, TFB's
summary judgnent notion. "Slander is a defamatory statenent orally
communi cated or published to a third person w thout | egal excuse".
Ranos v. Henry C. Beck Co., 711 S.W2d 331, 333 (Tex. App.-Dallas
1986, no wit). "A statenent is defamatory if the words tend to
injure a person's reputation, exposing the person to public hatred,
contenpt, ridicule, or financial injury." Ei nhorn v. LaChance, 823
S.W2d 405, 410-11 (Tex. App.-Houston 1992, wit dismd wo.j.).

"Whet her the words are reasonably capable of the defamatory
meani ng the plaintiff attributes to themis a question of |aw for
the trial court". Kelly v. D ocese of Corpus Christi, 832 S.W2d
88, 91 (Tex. App.-Corpus Christi 1992, wit disnmid wo.j.). To
that end, "[t]he allegedly sl anderous statenents nust be construed
as a whole, inlight of the surrounding circunstances or context in
which a person of ordinary intelligence would understand the
statenents". Shearson Lehman Hutton, Inc. v. Tucker, 806 S. W2d

914, 920-21 (Tex. App.-Corpus Christi 1991, wit dismid wo.j.).
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The district court concluded: "[a]ssuming that |[MKethan's]
testinony as to the statenents nmade by Don Granthamis true, those
statenents, taken in the undi sputed context of their naking are not
sl anderous, and no reasonable jury could so find". (Enphasis in
original.) W agree.

As noted, Ganthamis remarks were nade at a cerenony
recogni zing top performance. MKethan agreed that "traditionally
and over the years, there had always been at |east teasing and
| aughter”. G antham and Lancaster were at the podiumto announce
the "top ten in the conpany” for region one and two. MKethan's
name was ninth on the list for region two. Rat her than read
McKet han's acconpli shnents, G antham stated (MKethan's version):
"Sit down, you don't have anything, you haven't done anything to be
recogni zed for ... [you] never had a naster agent and never wl|l
have one". According to all witnesses at trial, except MKethan,
at least part of the crowd reacted with |laughter.?

McKet han's nane was listed promnently in the program as a
nmoder at or for two panel discussions earlier that day. He had been
recognized at 17 consecutive banquets. And, according to
testi nony, he was wi dely regarded as one of the best district sales
managers in the state. Considering the context of a jovial
recognition cerenony, the nature of the remarks, and MKethan's
prom nence as an exceptional district sales manager, we concl ude
that a person of ordinary intelligence would not have attributed a

defamatory neaning to the remarks.

24 McKet han does not dispute this testinony.
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C.

McKet han mai ntains that the court erred in denying his Rule
60(b) notion for recusal, disqualification and a new trial,?
pursuant to 28 U S.C. 88 144, 455.%¢ The notion was triggered by
TFB' s disclosure inits notion for attorney's fees, subsequent to
entry of judgnent, of an ex parte tel ephone conversation between

Judge Smth and a lawer with the firm representing TFB (Judge

25 As McKet han agrees, because the notion was filed nore than ten
days after judgnent, we consider it a Rule 60(b) notion. See
Harcon Barge Co. v. D & G Boat Rentals, Inc., 784 F.2d 665 (5th
Cr.), cert. denied sub nom, Southern Pacific Transp. Co. V.
Harcon Barge Co., 479 U S. 930 (1986).

26 Section 144 provi des:

Whenever a party to any proceeding in a
district court nmkes and files a tinely and
sufficient affidavit that the judge before whomthe
matter is pending has a personal bias or prejudice
either against him or in favor of any adverse
party, such judge shall proceed no further therein,
but another judge shall be assigned to hear such
pr oceedi ng.

The affidavit shall state the facts and the
reasons for the belief that bias or prejudice
exists, and shall be filed not less than ten days
before the beginning of the term at which the
proceeding is to be heard, or good cause shall be
shown for failure to file it within such tinme. A
party may file only one such affidavit in any case.
It shall be acconpanied by a certificate of counsel
of record stating that it is nade in good faith.

Section 455(a) provides:
Any justice, judge, or magistrate of the
United States shall disqualify hinself in any
proceeding in which his inpartiality mght
reasonably be questi oned.
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Smith's former firm.2” That |lawer, in response to MKethan's
nmotion, confirnmed by affidavit that he contacted Judge Smith on
January 17, 1992, to alert himthat Judge Sparks, to whomthe case
had been transferred on January 14, would be biased in TFB s favor
because he fornmerly represented it.

Judge Smth transferred the notion to Judge H F. Garcia. 1In
the transfer order, Judge Smth explained that he took the cal
because it was froma friend of many years and that he responded to
the inquiry by stating that he had not intended to transfer the
case, and that an anended order had al ready been filed.?®

Judge Garcia allowed MKethan additional tinme to file an
extended reply to Judge Smth's order and TFB's response to the
nmotion. He subsequently denied the notion. MKethan did not file
a notice of appeal fromthat ruling.

1

McKet han urges that we review the denial of his Rule 60(b)
nmotion, even though he failed to file a notice of appeal fromit.
We di sagree. MKethan failed to preserve for appellate reviewthe
recusal issue raised in his Rule 60(b) notion, because he did not
separately appeal fromthe ruling on it. See Ingrahamv. United
States, 808 F.2d 1075, 1081 (5th Cr. 1987) ("where a 60(b) notion

is filed after the appeal is noticed, an appeal fromthe ruling on

27 The conversation was one of thetine entries in fee statenents
attached to TFB' s noti on.

28 The order transferring the case back to Judge Smth was, in
fact, signed on January 16, the day before the conversation,
al though it was not filed until January 21.
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that notion nust be separately taken if the issue raised in that
notion is to be preserved for appeal").? Accordingly, the Rule
60(b) notion is not before us.

2.

In the alternative, MKethan asserts that, because he filed a
noti ce of appeal fromthe underlying judgnment, we should review, as
if presented for the first tinme on appeal, Judge Smth's failure to
recuse or disqualify hinmself.3 Although it may indeed be wthin
our power to do so, we refuse to countenance this attenmpt to
circunvent the requirenents discussed supra.? This issue was not
raised for the first tinme on appeal -- far fromit. MKethan fully
presented it in his Rule 60(b) notion; both parties extensively
briefed and otherwi se presented it; and the district court gave it

careful consideration, concluding it was wthout nerit. W wll

29 This court focused on the fact that denial of a Rule 60(b)
notion is separately appeal able, even where, as here, appeal from
t he underlying judgnent is pending.

30 According to MKethan, Judge Smth's ex parte conversation,
along with his conduct at trial, severely conprised his appearance
of inpartiality.

81 This circuit has not yet clearly defined the scope of our
review of 8 455 issues raised for the first tinme on appeal. I n
United States v. York, 888 F.2d 1050, 1055-56 (5th Cr. 1989), we
suggested that the Suprene Court has at least inplicitly rejected
a per se rule deeming untinely all 8§ 455 notions raised for the

first time on appeal. Id. The York panel therefore refused to
apply "an inflexible rule", but concluded that the notion was
unti nely based upon the facts and circunstances. 1d. |In addition,

we noted that regardless of tineliness, sonme courts apply the
plain-error rule, which requires a showing of "particularly

egregious errors” resulting in a "mscarriage of justice". | d.
(i nternal gquotations omtted). W t hout deci ding whether
untineliness may be di sregarded where there is plain error, we held
that appellant failed to establish plain error. 1d.
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not participate in the fiction that the issue was not raised in
district court sinply because McKethan failed to conply with the
prerequisites to review. Accordingly, we reiterate that the issue
is not properly before us.
L1,
For the foregoing reasons, the judgnent is

AFF| RMED.
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