IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8363

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
V.
FRO LAN ROSALEZ- OROZCO,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

(Novenber 16, 1993)
Bef ore KI NG and BARKSDALE, Circuit Judges, and DUPLANTI ER, *
District Judge.
DUPLANTI ER, District Judge:

Def endant Froil an Rosal ez-Orozco appeals his convictions for
conspiracy to inport marijuana, 21 U S.C. 88 952(1), 960(a)(1) &
963, conspiracy to possess marijuana wWth intent to distribute, 21
U S C 88 841(a)(1) & 846, and possession of marijuana with intent
to distribute, 21 U S.C. 8 841(a)(1). Rosalez was acquitted of a
fourth count, inportation of marijuana. Rosal ez' s princi pal
contention is that his trial counsel was ineffective because he
failed to nove for a judgnent of acquittal at the close of the
evi dence. In the alternative, Rosalez argues that even in the

absence of a notion at trial for judgnent of acquittal, his

* District Judge of the Eastern District of Louisiana, sitting by
desi gnati on.



convi ctions cannot stand because a rational jury could not have
found that the evidence established guilt beyond a reasonable

doubt. We affirmthe convictions.

|. I neffective Assistance of Counsel

A claimof ineffective assistance of counsel is ordinarily not
reviewed on direct appeal unless it has been addressed by the

district court. United States v. Arnmendariz-Mata, 949 F.2d 151

156 (5th Gir. 1991), cert. denied, 112 S.Ct. 2288 (1992). "Only

when the record is sufficiently devel oped with respect to such a
claim wll we determne [on direct appeal] the nerits of the

claim™ United States v. Freeze, 707 F.2d 132, 138 (5th Gr.

1983) . In the interest of efficiency, we wll review Rosalez's
ineffective assistance of counsel claim on this direct appea
because the record contains all of the evidence that could be
devel oped with respect to Rosalez's claimthat his trial counse
was i neffective.

To prevail on his ineffective assistance claim Rosal ez nust
establish that (1) his counsel's performance was deficient, and

(2) the deficient performance prejudiced his defense. Strickl and

v. Washi ngton, 466 U.S. 668, 687, 104 S.Ct. 2052, 2064 (1984). "If

proof of one elenent is |acking, the court need not exam ne the

ot her." Kirkpatrick v. Blackburn, 777 F.2d 272, 285 (5th Gr.

1985), cert. denied, 476 U. S. 1178, 106 S.C. 2907 (1986). "To

establish prejudice, [Rosalez] nust show that ‘'there is a



reasonable probability that, but for counsel's unprofessional
errors, the result of the proceeding woul d have been different.""

United States v. Anderson, 987 F.2d 251, 261 (5th Grr.

1993) (quoting Strickland, 466 U S. at 694, 104 S. . at 2068),

cert. denied, 1993 U S. Lexis 5513, 62 U S.L.W 3247 (1993).

In order to establish prejudice, Rosalez nust showthat it is
a reasonabl e probability that had counsel noved for a judgnent of
acquittal, the notion would have been granted on the basis of
insufficiency of evidence. See Fed. R Crim Pro. 29(a)(judgnent

of acquittal justified only when evidence insufficient); see also

Burston v. Caldwell, 506 F.2d 24, 28 (5th Gr.)(failure to nove for

directed verdict does not render counsel ineffective "where there
was possibly sufficient evidence of guilt to support the verdict
and no reason to believe that such a notion would be granted"),

cert. denied, 421 U.S. 990, 95 S. . 1995 (1975); United States v.

Fruge, 495 F.2d 557, 558 (5th Cr. 1974)(per curianm(sane).

To address the prejudice elenent of the ineffective counsel
claim we nust evaluate the sufficiency of the evidence as if
counsel had noved for judgnent of acquittal at the close of the
evi dence. Accordingly, we nust determ ne "whether, view ng the
evidence and the inferences that may be drawn fromit in the Iight
nost favorable to the verdict, a rational jury could have found the
essential elenments of the offenses beyond a reasonable doubt."

United States v. Pruneda- Gonzal ez, 953 F.2d 190, 193 (5th Gr.),

cert. denied, 112 S. C. 2952 (1992) (citations omtted). The




evi dence need not "exclude every rational hypothesis of innocence
or be wholly inconsistent with every conclusion except quilt,
provided a reasonable trier of fact could find the evidence
establishes guilt beyond a reasonable doubt.” [Id. Furthernore,
"[We review circunstantial evidence under the sane standard as

direct evidence." United States v. Triplett, 922 F.2d 1174, 1180

(5th Gr.), cert. denied, 111 S.C. 2245 (1991).

To support each of Rosalez's conspiracy convictions, the
gover nnment had to prove beyond a reasonabl e doubt that a conspiracy

exi sted and that Rosal ez agreed to participate init. See United

States v. Maceo, 947 F.2d 1191, 1197 (5th Cr. 1991), cert. denied

sub nom Bauman v. United States, 112 S . C. 1510 (1992).

Defendant's conviction on the possession charge required the
governnent to prove that the defendant know ngly possessed

marijuana with the intent to distribute it. See United States V.

Shabazz, 993 F.2d 431, 441 (5th Cr. 1993).

In support of his challenge to the sufficiency of the
evi dence, Rosal ez nakes a "nere presence" argunent. He contends
that the evidence agai nst himproves nothing nore than that he was
present at the scene of a crinme--not that he actually participated
in the crinmes for which he was convicted. Rosal ez points out that
no one ever identified himas one of the nen carrying a sack of
marijuana across the river and that four of his alleged co-
conspirators testified that they had never seen him before.
Rosal ez al so argues that the fact that the jury acquitted him on

the substantive count charging inportation of mar i j uana



denonstrates that the evidence was insufficient to sustain his
convi ctions on the renaining counts.

A review of the evidence agai nst Rosalez reveals that it is
clearly sufficient to sustain his convictions. Agent Scott Mrris
of the United States Border Patrol detected two groups of
i ndi viduals on the Mexican side of the R o Gande R ver at Las
Panpas Crossing, a popular point of entry into the United States
for drug smugglers. One group consisted of three nen; the second
group contained eight nen, seven of whom were carrying |arge
bundl es on their shoul ders. Upon crossing into the United States,
the eight-man group headed towards Las Panpas Colonias, a
residential area adjacent to the river, while the three-man group
remai ned al ong the bank of the river. Wen border patrol agents
moved in, the eight-man group scattered into Las Panpas Col oni as.
Agent s subsequently apprehended seven nen in Las Panpas Col oni as,
i ncl udi ng Rosal ez. Agents al so seized seven sacks whi ch cont ai ned
al together approximately two hundred and forty-two pounds of
mar i j uana.

Border patrol agent Fernando Lucero di scovered Rosal ez inside
an unlit garage-like shed. Lucero also found a burlap bag
containing thirty pounds of marijuana directly outside of this
shed, leaning against the wall beside the only unlocked door.
Lucero di scovered two additional marijuana bundl es in anot her shed
approximately ten to fifteen feet away from Rosalez's |ocation.
Rosal ez was the only person apprehended in the imediate vicinity

of these three bundl es.



On the night of his arrest, Rosal ez was questi oned about his
presence in the shed. At first Rosalez said that he had crossed
the river only a half hour before his arrest. Later, Rosal ez
clainmed that he had crossed the river four hours prior to his
arrest. Notw thstanding Rosalez's statenents as to the |ength of
time he spent in the shed, Agent Lucero testified that when he
found Rosal ez, Rosalez's pants were wet fromthe knees down. It
was a dry night, and this degree of danpness was conparabl e to that
of the six other nen arrested. The water |evel indicated by
Rosal ez' s pants was consistent with the level of the river at the
time of his arrest. Significantly, Agent Mrris testified that no
one had either been seen crossing the border or been detected on
the American side of the river by electronic sensor prior to
Morris' sighting of the nmen with the sacks.

Rosalez initially told agents that he was waiting in the shed
for agirl-friend to arrive fromLas Cruces, New Mexico. He later
said she was com ng from Mesquite, New Mexico. Rosalez also told
agents that he knew the owner of the shed in which he was found.
However, the shed's owner testified that she had never net Rosal ez.
Furthernore, although he did not present it to Agent Lucero,

Rosal ez possessed a valid border crossing card at the tinme of his

arrest. This card could have permtted himto enter the United
States through any official entry port. Rosalez clained that he
crossed the river illegally at Las Panpas because it was easier for

himto cross there than at an official entry port. Agent Mrris

testified that five mles down-river fromlLas Panpas was a poi nt at



whi ch wooden flood-gates would have allowed Rosalez to cross
W t hout getting wet and w thout wading through a sewage drainage
ditch as he did at Las Panpas.

Rosal ez did not testify at trial. The defense called to the
stand four of Rosalez's alleged co-conspirators. Al four had
pl eaded guilty to inportation of marijuana. These nen recounted
how they had been recruited by a stranger in Mexico who offered
t hem $150.00 to carry the marijuana into the United States. All
four testified that while they thenselves participated in the
smuggl i ng schene, they did not know Rosal ez and had never net him
bef ore.

It is clear fromthe evidence that a conspiracy to snuggle
marijuana across the border at Las Panpas did exist. The only
dispute is whether the evidence revealed Rosalez as a know ng
participant in that conspiracy. Evidence of nere presence at the

scene of a crine is never enough to convict. See United States v.

Davis, 666 F.2d 195, 201 (5th Cr. 1982). Nevertheless, the task
of determning the sufficiency of the evidence "requires an
exam nation of all the proved circunstances, including presence, to
determ ne whether fromthema reasonable jury could infer and find
beyond a reasonabl e doubt knowi ng and intentional participation.”

United States v. Henry, 849 F. 2d 1534, 1537 (5th G r. 1988)(quoti ng

United States v. Cuz-Valdez, 773 F.2d 1541, 1545 (11th GCr

1985) (en banc), cert. denied sub nom Ariza-Fuentas v. United

States, 475 U. S. 1049, 106 S.Ct. 1272 (1986)). W concl ude that

Rosal ez' s presence at the scene of the crine, together with the



suspi ci ous circunstances surrounding his presence in the shed and
his inplausible explanation,! entitled the jury to infer that
Rosalez was not only present at the scene, but know ngly
participated in the smuggling of marijuana across the river with
his co-conspirators. The sane circunstantial indicia of Rosalez's
participation in the conspiracy support the reasonable inference
t hat he had know edge of the nmarijuana found outside the shed, as

well as the ability to reduce it to actual possession, and

therefore he had constructive possession of it. See United States
v. Posner, 868 F.2d 720, 723 (5th G r. 1989).

Wi |l e the governnent's evidence was rebutted by the testinony
of Rosalez's four alleged co-conspirators, "the appellate court's
role does not extend to weighing the evidence or assessing the

credibility of wtnesses[,]" United States v. Casel, 995 F.2d

1299, 1303 (5th Gr. 1993), and "any conflicts in the evidence nust

be resolved in favor of the verdict." United States v. Duncan, 919

F.2d 981, 990 (5th G r. 1990), cert. denied, 111 S.C. 2036 (1991).

Finally, the fact that the jury acquitted Rosalez of
i nportation does not alter our conclusion as to the sufficiency of
t he evi dence supporting his convictions. Gven the evidence, the
jury could have believed that the governnent failed to prove that

Rosal ez was one of the individuals who physically carried a sack of

1" TAl less-than-credible explanation' is 'part of the
overall circunmstantial evidence'" fromwhich the elenents of the
crine can be inferred. United States v. Ri chardson, 848 F.2d
509, 513 (5th Gr. 1988)(quoting United States v. Phillips, 496
F.2d 1395, 1398 n.6 (5th Gr. 1974)).
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marijuana across the river on his back.? This does not change the
fact that the evidence was sufficient as to the renmai ning counts.
Moreover, even if we were to view the acquittal as inconsistent
with the convictions, "a jury may return inconsistent verdicts in
a crimnal case, even where the inconsistency is the result of

m st ake or conpromse." United States v. WIllians, 998 F.2d 258,

262 (5th Gir. 1993).

Because t he evi dence was anply sufficient to support Rosalez's
convictions, we conclude that Rosalez has not shown that he was
prejudiced by trial counsel's failure to nove for a judgnment of

acquittal at the close of the evidence.

1. Sufficiency of the Evidence

When counsel fails to nove for a judgnent of acquittal, "we
may set aside the conviction only if an affirmance would result in

a 'mani fest mscarriage of justice.'" United States v. El-Zoubi,

993 F. 2d 442, 445 (5th G r. 1993). This occurs only if the record
is devoid of evidence pointing to guilt. [d. As discussed above,
there was anple evidence supporting Rosalez's convictions.
Therefore, Rosalez's convictions on the basis of the evidence at

trial do not result in a "manifest m scarriage of justice."

2 The jury instructions explained that in order to convict
for inportation, the jury had to find that Rosal ez "brought"
marijuana into the United States. The jury inquired several
times during deliberations whether the term "brought" invol ved
the actual physical carrying of the marijuana. The jury was
instructed by the district court to give the termits ordinary
meani ng.



I11. Conclusion
We conclude that Rosalez was not deprived of effective
assi stance of counsel and that his convictions are supported by

sufficient evidence. Accordingly, his convictions are AFFI RVED
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