IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-8369

Summary Cal endar

Bri an G ady,
Pl ai ntiff-Appellee,

ver sus

El Paso Community Col | ege, et al.,
Def endant s,

Li nda Luehrs
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM

Def endant Luehrs appeals the district court's denial of her
nmotion for dism ssal or sunmary judgnent on the basis of qualified
i nuni ty. This interlocutory decision nay be appeal ed under 28

US C 8§ 1291. Mtchell v. Forsyth, 472 U S 511, 527, 105 S. O

2806, 2816 (1985).

Grady brought this action against his fornmer enpl oyer, El Paso
Community College, and two of its faculty nenbers, Luehrs and
Canuteson. Gady clains that the defendants violated his rights

under the First Amendnent and 38 U.S.C. § 2021(b)(3).



Grady was enployed as a probationary instructor in |aw
enforcenent at El Paso Community College, a political subdivision
of the State of Texas. Gady, a Naval reserve officer, also acted
as canpus liaison officer for the Navy Recruiting Command. Luehrs
headed the departnent in which Gady taught. G ady contends that
Luehrs and Canuteson disliked his mlitary affiliation and support
for the Persian Gulf war. Disputed summary judgnent evi dence shows
conflicts between Grady and Luehrs and Canuteson. According to
Grady's subm ssions, Luehrs criticized and harassed Gady for
wearing his Navy uniform on canpus. Canut eson and Grady argued
over Grady's reservist duties, their effect on his tenure status,
and the war. I n Decenber 1991, G ady l|learned that his teaching
contract would not be renewed at the end of the 1991-92 school
year.

Grady clains that Luehrs and Canuteson wongfully caused his
termnation. Luehrs and Canuteson all egedly conspired to persuade
the College to end G ady's enploynent, doing so in bad faith and
intending to deprive Grady of his rights.

Luehrs noved for dismssal or summary judgnent granting her
qualified imunity. Grady's claim that Luehrs is not a public
official entitled to qualified imunity under any circunstances is
W thout nerit. Gady's conplaint states that Luehrs is enpl oyed by
the College as a Division Chair for the departnent in which G ady
was enpl oyed. G ady also alleged that Luehrs acted upon authority
vested in her by the College. Public school adm nistrators nmaking

enpl oynent decisions are governnment officials who may receive



qualified immunity. See e.g Mangaroo v. Nelson, 864 F.2d 1202 (5th

Cr. 1989).
Qur first step when review ng the denial of qualifiedinmmunity
is whether the plaintiff has stated a claimfor the violation of

federal rights. See Duckett v. Cty of Cedar Park, 950 F.2d 272,

278 (5th Cr. 1992). The existence of a viable claim is a
threshold requirenent in order for plaintiff to overcone the

qualified imunity defense. Siegert v. Glley, 111 S. C. 1789,

1793 (1991). Inthis case, Gady has failed to state a valid claim
under 8 2021 agai nst Luehrs. 38 U. S.C. § 2021(b)(3) provides that
a person "shall not be denied hiring, retention in enploynent, or
any pronotion or other incident or advantage of enpl oynent because
of any obligation as a nenber of a Reserve conponent of the Arned
Forces." Reservists nmay bring an action to conpel enployers to
conmply with 8 2021(b)(3)'s requirenents and award | ost wages. 38
U S . C § 2022. An action under 88 2021 et seq. against Luehrs in
her individual capacity, however, is not appropriate. An action at

| aw for damages under 8 2021 is not available. Britt v. CGeorgia

Power Co., 677 F. Supp. 1169, 1174 (N.D. Ga. 1987). Instead the
statute provides relief inthe formof reinstatenent and back pay--
renmedies available only from the College. In an anal ogous
situation, an enployer's owner escaped personal liability under
8§ 2021 because the plaintiff failed to establish that the owner was

the alter ego of the enployer corporation. Chaltry v. dlie's

ldea, Inc., 546 F. Supp. 44, 52 n.13 (WD. Mch. 1982).



Nor may Grady seek conpensation fromLuehrs for violating his
reservists' rights by suing under 28 U.S.C. § 1983. A suit nmay be
brought under § 1983 for the violation of a federal statute. Mine

v. Thiboutot, 448 U S. 1, 100 S. &. 2502 (1980). Section 1983 is

not avail able, however, in two settings: (1) where Congress has
forecl osed 8 1983 enforcenent in the enactnent itself and (2) where
the statute does not create enforceable rights, privileges, or

imunities within the nmeaning of § 1983. Mddlesex Cty. Sewerage

Authority v. National Sea Clammers Ass'n, 453 U. S. 1, 20, 101 S.

Ct. 2615, 2626 (1981); Pennhurst State School & Hosp. v. Hal der man,

451 U.S. 1, 28, 101 S. C. 1531, 1545 (1981). To determ ne whet her
Congress neant to foreclose a 8 1983 suit based on the Veterans'
Reenpl oynent Rights Act, we nust infer its intent fromthe Act's
provi si ons.

One factor inplying foreclosure is that the Act provides for

a private judicial renedy. See Victorianv. Mller, 813 F.2d 718,

723 (5th Cr. 1987). Furthernore, in Ilrby v. Sullivan, 737 F.2d

1418 (5th CGr. 1984), we held that a violation of Title VIl cannot
support a 8 1983 suit. 1d. at 1429. One basis for this decision
was that 8 1983 aut hori zed conpensat ory danages not avail abl e under
Title VI, id., which also weighs against 8 1983 clains based on
the Veterans' Reenploynent Rights Act. See Britt, 677 F. Supp. at

1174. We conclude that 8§ 1983 will not provide a vehicle allow ng



Grady to nake cl ai ns agai nst Luehrs based upon the Act.! Appell ant
was entitled to dismssal of all clainms under 38 U S.C. § 2021.
On t he ot her hand, G ady has stated a
8§ 1983 cl ai m agai nst Luehrs based upon the First Amendnent.
Grady contends that Luehrs deprived himof his right to free speech
under color of state |aw by causing his termnation. He all eges
that Luehrs was notivated to do so by Grady's out spoken support of
the Persian GQulf war. A state educational institution may not
refuse to rehire a non-tenure teacher due to his exercise of

protected First Amendnent freedons. See M. Healthy Gty School

Dist. Bd. of Educ. v. Doyle, 429 U S. 274, 283-84, 97 S. C. 568,

574 (1977).
Luehrs cont ended t hat even after anendi ng his conpl aint, G ady
failed to satisfy the hei ghtened pl eadi ng requirenent of Elliott v.
Perez, 751 F.2d 1472 (5th Cr. 1985). On the contrary, Gady's
Second Anended Conpl aint sufficiently states grounds for denying
qualified imunity. Gady alleged that Luehrs acted as division
chair for the departnent in which he worked and used that position
to prevent the renewal of his enploynent contract. The conpl aint
al l eges that Luehrs was notivated to do so by his expression of
protected speech on a matter of public concern, United States

mlitary involvenent in the Persian GQulf. Although G ady does not

We are not persuaded by the district court decision in
Boyle v. Board of Police Conm ssioners, 717 F. Supp. 23, 27
(D.N.H 1989), which allowed a 8§ 1983 cl ai m based on the
Vet erans' Reenpl oynent Rights Act. Boyle's cursory analysis
stated that Congress nust "specifically forecl ose" § 1983
enforcenent, rather than examning the statute to infer intent.

5



specifically allege when he made the protected statenents or how
Luehrs was made aware of them his allegation that she was
nmotivated by those statenents necessarily entails her awareness.
Because Gady's conplaint states a violation of federal
rights, we turn to the question of whether Grady has net his burden
on summary judgnment of showing that Luehrs' conduct does not

entitled her to qualified imunity. See Chrissy F. v. M ssissipp

Dep't of Public Wlfare, 925 F. 2d 844, 851 (5th Cr. 1991) ( hol di ng

that plaintiff bears the burden of negating the qualified i munity
defense). On sunmary judgnent, the nonnoving party who bears the
burden of proof on an issue may not rely upon his pleadings, but
must present evidence to show a genuine issue of fact. Cel ot ex

Corp. v. Catrett, 477 U.S. 317, 324, 106 S. C. 2548, 2553 (1986).

Grady points to affidavits in the record to show an i ssue regardi ng
whet her Luehrs retaliated against Grady for his speech. M chael
Faupel's affidavit states G ady and Canuteson argued concerning
Grady's reserve nenbership and the Persian GQulf war. During this
argunent, Faupel states, Canuteson told Gady that Canuteson and
Luehrs could "get rid of M. Grady." Although other testinony that
Luehrs di sliked Grady personally and his nenbership inthe reserves
does not support the First Amendnent claim Faupel's testinony
creates an issue of fact precluding summary judgnent.

An official is entitled to qualified imunity unless her
conduct violated clearly established federal rights. Har| ow v.
Fitzgerald, 457 U. S. 800, 818, 102 S. . 2727, 2738 (1982). The

contours of the right nust be sufficiently clear that a reasonabl e



official would understand that what she is doing violates that

right. Anderson v. Creighton, 483 U S. 635, 640, 107 S. C. 3034,
3039 (1987). The First Amendnent protections of state enpl oyees
who speak on matters of public concern are clearly established.

See e.g. M. Healthy Cty School Dist. Bd. of Educ. v. Doyle, 429

US 274, 97 S. . 568 (1977). Moreover, a reasonable official
woul d have recogni zed that speech regarding the Persian Qulf war
constituted a matter of public concern. A genui ne issue exists
regarding whether Luehrs brought about the end of Gady's
enpl oynent in response to his protected speech. Luehrs was not
entitled to qualified imunity against Gady's First Anmendnent
claim

The district court should have granted Luehrs' notion in part,
by dismssing clains against her individually based on the
Vet erans' Reenploynent Rights Act. Luehrs was not entitled,
however, to sunmmary judgnent based on qualified inmunity against
Grady's First Anmendnent cl ai ns.

REVERSED i n part and AFFIRMED in part.



