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E. GRADY JOLLY, G rcuit Judge:
Charles Anthony Mtchell seeks leave to appeal in form

pauperis ("IFP") the district court's dismssal of his conplaints



under 42 U.S.C. 8§ 1983 as frivolous under 28 U. S.C. § 1915(d). 1In
both actions, Mtchell contends that prison officials violated his
constitutional right to due process by placing himin |ockdown
W t hout a hearing. We hereby consolidate Mtchell's appeals
because they rai se identical issues. For the reasons stated bel ow,
we grant Mtchell's notions to appeal | FP, vacate the judgnents of
the district court, and remand Mtchell's cases for further
proceedi ngs consistent with this opinion.
I

Mtchell is a prisoner in the Lubbock County, Texas jail. He
al | eges that on Septenber 20, 1992, two guards ordered himto cl ose
his cell door. Mtchell admts that he refused to obey the guards'
orders; to be sure, he told the guards that it was their job to
cl ose the door. The guards charged Mtchell w th di sobeying orders
and with engaging in disruptive conduct. The guards then placed
Mtchell in | ockdowmm. Two days later, prison officials notified
Mtchell that they were charging himwith violating jail rules and
that the grievance conmttee woul d hold a hearing on the charges on
Sept enber 27. The hearing was delayed and Mtchell remained in
| ockdown until October 8, 1992. The grievance conmttee held its
hearing on Cctober 18, and found that Mtchell had refused to obey
direct orders and had engaged i n di sruptive conduct. Consequently,
the grievance commttee punished Mtchell with fourteen days of
full restriction. Mtchell also alleges that prison officials kept

himon full restriction for three extra days.



I

Mtchell has filed two conplaints under 42 U S C § 1983
all eging that the Lubbock County jail officials violated his civil
rights by placing him in |ockdown w thout proper notice and a
hearing. Because he could not pay the court fees, Mtchell noved
the court to grant him IFP status in both cases. The district
court provisionally granted Mtchell |eave to proceed IFP in both
cases, but it withheld service of process pending its review of his
conplaints pursuant to 28 U S. C § 1915(d). Later the court
determ ned--on the basis of the pleadings alone--that Mtchell's
conplaints were frivol ous. Consequently, the district court
vacated Mtchell's provisional |FP status, denied his notions to
proceed | FP, and di sm ssed his conplaints w thout prejudice.?

Mtchell filed tinely notices of appeal with notions to
proceed | FP on appeal. Because the district court did not rule on

his notions to appeal IFP, Mtchell now seeks | eave to appeal |FP

!As we have observed, the district court granted

"provisional" IFP, only to revoke I FP status upon finding the
plaintiff's clains frivolous. W take this opportunity to
suggest the preferred procedure. Initially, if the plaintiff's

financial status warrants it, IFP is granted and the case
docketed. Watson v. Ault, 525 F.2d 886, 891 (5th Cr. 1976).
This determnation is based solely on the plaintiff's econom c
status. Cay v. Estelle, 789 F.2d 318, 322 (5th Gr. 1986). |If
the district court later finds that the conplaint is frivol ous,
the district court may dism ss the conplaint under 28 U S.C. 8§
1915(d). Wth respect to dism ssals, although the Federal Rules
of Gvil Procedure do not require it, a statenent of its reasons
is highly beneficial for purposes of appellate review and can
often prevent a remand. See Miore v. Mbus, 976 F.2d 268, 270
(5th Gr. 1992); Jot-EmDown Stores (JEDS) Inc. v. Cotter & Co.
651 F.2d 245, 247 (5th Gr. 1981).




Mtchell has submtted an affidavit alleging that he does not have
the funds to prosecute this appeal. Once the appellant's financial
condition is established, our inquiry is limted to whether the

appeal raises any non-frivolous issues. Howard v. King, 707 F.2d

215, 220 (5th CGr. 1983). Because Mtchell's appeal is not
frivolous, we grant his notion to proceed |IFP
11

Qur remand is pronpted because, first, it is unclear from
Mtchell's pl eadi ngs whet her the | ockdown was for punitive reasons
and whether the |ockdown entailed solitary confinenent. e
recently held that the "use of punitive isolation wthout affording
due process is unacceptable and violates the 14th Amendnent."

Penbr oke v. Wod County, Texas, 981 F.2d 225, 229 (5th Cr. 1993).

In Penbroke, Wod County jail officials placed Penbroke in
isolation for five days for the purpose of punishing him w thout
af fordi ng hi many due process protections. Here, Mtchell alleges
that he was placed in | ockdown from Septenber 20 until Cctober 8.
Under Penbroke, if Mtchell was placed or maintained in isolation
for punitive reasons, then the prison officials my well have
violated his right to due process by failing to give an appropri ate
noti ce and heari ng.

We do not hold, however, that the Due Process C ause grants
Mtchell a liberty right to be confined within the general prison
popul ation that the prison officials can take away only if they

follow procedures that satisfy the Due Process C ause. On the



contrary, the Suprene Court has repeatedly found that prison
officials have broad adm nistrative and discretionary authority
over the institutions they manage and that lawfully incarcerated
persons retain only a narrow range of protected |iberty interests.
Prison officials need broad admnistrative authority because
running a prison is an "extraordinarily difficult undertaking."

Wl ff v. MDonnell, 418 U S. 539, 566, 94 S. (. 2963, 2979 (1974).

Thus, the Suprene Court has concluded that "to hold . . . that any
substanti al deprivation i nposed by prison authorities triggers the
procedural protections of the Due Process C ause woul d subject to
judicial review a wde spectrum of discretionary actions that
traditionally have been the business of prison admnistrators

rather than the federal courts.” Machum v. Fana, 427 U. S. 215,

225, 96 S.Ct. 2532, 2538 (1976).

The Suprene Court has "consistently refused to recogni ze nore
than the nost basic liberty interests in prisoners." Hewtt v.
Hel ns, 459 U. S. 460, 466, 103 S.Ct. 864, 869 (1983). It is beyond
question that "[l]awful incarceration brings about the necessary
withdrawal or limtation of many privileges and rights." Price v.
Johnson, 334 U.S. 266, 285, 68 S.Ct. 1049, 1060 (1948). Thus, the
Suprene Court has long recognized that prison officials have the
authority to transfer an inmate to nore restrictive quarters for
non-punitive reasons. Hew tt, 103 S.Ct. at 869 ("admnistrative
segregation is the sort of confinenent that inmates should

reasonably anticipate receiving at sone  point in their



incarceration"). The case before us differs fromHewitt only in
that Mtchell raises the non-frivolous contention--and from the
record before us, we cannot tell whether there is a basis for the
contention--that the prison officials placed Mtchell in isolation
for punitive reasons and not that he was segregated for
adm ni strative reasons.

Finally, we should note that in addition to the Due Process
Clause itself, liberty interests that are recogni zabl e under the
Fourteenth Anmendnent may also arise fromthe |aws of the states.
Hewitt, 103 S.C. at 869. State |laws and regul ati ons can create
recogni zable liberty interests by placing substantive limtations

on the discretion of a prison official. dimyv. WKkinekona, 461

U S. 238, 249, 103 S.Ct. 1741, 1747 (1983).

We thus remand this case also because Mtchell contends--
aside from alleged rights emanating solely from the Due Process
Cl ause--that regulations of the Lubbock jail created protected
liberty interests. To create a recogni zable liberty interest,
however, a state nust do nore than just create strict procedures
that decision-nmakers nust follow, the state nust also provide
"particul ari zed standards or criteria" to guide the deci sion-naker.
Id.

On remand, further proceedings will serve to bring Mtchell's
factual and |egal contentions into focus, including whether the
Lubbock jail regulations create any liberty interests relative to

Mtchell's claim Should Mtchell wish to assert the double



j eopardy contention he raises for the first tinme in his appellate
pl eadi ngs, he should anend his conplaint to raise that contention
in the district court.
|V
For all of the foregoing reasons, the decision of the district

court iIs

VACATEDand REMA ND E D



