IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1017

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JERRY CARL BULLARD,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

( January 25, 1994 )
Before JONES and DeMOSS, Circuit Judges, and SCHWARTZ', District
Judge.
PER CURI AM
Jerry Carl Bullard appeals his sentence follow ng his plea of
guilty and conviction for knowing and willful m sapplication of

bank funds, in violation of Title 18, U S.C. § 656.1 Bul | ard

District Judge of the Eastern District of Louisiana,
sitting by designation.

Bull ard's sentencing hearing was originally set for Cctober
20t h, 1992, but was reset several times thereafter. On at |east
one occasion the sentencing hearing was continued on defense
counsel's notion, for the express purpose of allow ng defense

counsel additional tinme to obtain all necessary information
required to object to the nonetary |loss calculations set forth in
the Presentence Investigation Report (PSI). Yet, up to and

including the tine of the sentencing hearing on Decenber 1, 1992,
no witten objections to the PSI were submtted by or on behal f of
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contends that the district court erred in calculating the anmount of
the loss caused by his offense conduct? and by applying the
Novenber 1, 1989 version of U S S .G 8§ 3El1.1 which afforded the
opportunity for only a two-level downward adjustnent of the
sentenci ng gui delines for acceptance of responsibility. W have
jurisdiction under 28 U S.C. 81291. Bullard failed to raise the
obj ections urged on appeal at the sentencing hearing. Because we
find no plain error, we affirm
| .

At sentencing, the only controverted i ssue in the Presentence
| nvestigation Report (PSI) raised by defense counsel was the
probation officer's conclusion that Bullard' s offense conduct
caused the victim bank First National Bank of Rowett (FNB) to
becone insolvent. The district court clearly indicated at the
outset that such statenent woul d not be taken into consideration in
I Nposi ng sent ence.

At the sentencing hearing, the district court adopted the

factual statenents contained in the PSI, the sentencing
cal culations recomended by the probation departnent, and
Bul | ar d.

2The guidelines applicable to theft, enbezzlenent and ot her
formse of theft, US S G § 2Bl1.1, enhance the base l|level on a
graduated scale according to the anmpbunt of the victims |oss
Bul l ard argues on appeal that the adjustnent of his guidelines
pursuant 8§ 2B1.1(b)(1)(N) for | osses greater than $800, 000. 00 does
not reflect wwth any with economc reality the loss or risk of |oss
to the victimbank, and therefore, contends the sentencing court's
reliance upon the total |oss anpbunt contained in the PSI (i.e.
$846, 058. 88) was clearly erroneous.
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determ ned t he applicabl e gui delines were as follows: Total Ofense
Level of 19; Crimnal H story Category of |; |nprisonnent Range of
30 to 37 nonths; Supervised Rel ease Range of 2 to 3 years; a Fine
Range of $6,000 to $60, 000; and Restitution Anpbunt of $35,113.50.

The PSI applied the rubric for calculation of |oss
attributable to the defendant's conduct found in U.S.S.G § 2B1.1,°3
and calcul ated the "l oss" to FNB at $846, 058.88. This |oss anount
warranted a thirteen-point enhancenent of Bullard' s base offense
| evel . Al though no objections were raised with respect to the | oss
anmount, defense counsel did argue at the sentencing hearing that
Bul |l ard shoul d receive sone credit for certain offsets reported by
t he bank. Such offsets consisted of interest earned by the bank on
sone of the fraudul ent | oans made by t he defendant, the sei zure of
cars by the governnent which had been purchased by the appell ant
w th fraudul ent | oan proceeds, and funds supposedly recei ved by t he
Governnent fromBullard' s in-laws in settlenent on the governnent's
attenpted forfeiture of a "lake house" in which the appellant had
i nvested fraudul ent | oan proceeds.

Bul l ard argues on appeal that because he "objected" at the

3The applicable guideline for the defendant's know ng and
W Il ful m sapplication of bank funds offense is section 2Bl1.1(a),
which provides a for a base l|level of four (4). Thirteen (13)
| evel s were added to the defendant's base of fense | evel because his
of fense involved a "loss" greater than $800, 000. 00. US S G
82B1.1(b) (1) (N). Additionally, his offense level was further
enhanced two | evels for "nore than m ni mal pl anni ng" as provided in
section 2B1.1(b)(4). The two | evel enhancenent for abuse of a his
position of trust as provided in section 3Bl1.3 was cancel ed out by
a two | evel reduction for defendant's acceptance of responsibility
for his crime provided in section 3E1.1. Bul l ard' s adj usted
of fense | evel was thus, nineteen (19).



sent enci ng heari ng based upon t he nmet hod of cal cul ation of the | oss
he has preserved the issue for appeal. The governnment contends
that Bullard' s failure to suggest an alternative | oss cal cul ation
schene at sentencing constitutes waiver. W believe that on this
record, Bullard' s failure to specify an alternative basis for
calculating the loss or an alternative "l oss" cal cul ati on supported
by reliable evidence at the tine of the sentencing hearing
constitutes waiver.

W will allow sentences to be attacked on grounds raised for
the first tine on appeal in only the nbst exceptional cases.* A
party must raise a claimof error with the district court in such
a manner so that the district court may correct itself and thus,
obviate the need for our review. This court will not reverse a
district court on an issue raised for the first tinme on appea
unl ess a gross m scarriage of justice would otherwi se result.?®

The presentence report calculated the loss pursuant to

‘“As we observed in United States v. Garcia-Pillado, 898 F.2d
36, 40 (5th Cr. 1990), "the proper admnistration of justice
particul arly our severely strained crimnal justice system wll be
undul y hanpered by any rule or practice which allows sentences to
be attacked on grounds raised for the first tine on appeal in any
but the nobst exceptional cases." |[d.

SAs we have previously noted, no contenporaneous objection was
made to the introduction of the PSI in the district court or toits
adequacy as proof of the "loss" to FNB for purposes of enhancenent
as provided in § 2Bl.1(b)(1)(N). Therefore, we are severely
limted in our review of that issue by the "plain error" standard.
An exception to the general rule of non-reviewability nmay be made
when an issue raised for the first time on appeal concerns a pure
question of law and refusal to consider it would result in a
m scarriage of justice. See United States v. Lopez, 923 F.2d 47
50 (5th Cir.), cert. denied, U. S. , 111 S. . 2032, 114
L. Ed. 2d 117 (1991). The instant issue raised for the first tine on
appeal warrants inposition of the rule and not the exception.
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US S G 8§ 2Bl1.1, the guideline section listed as applicable to
Bul l ard' s conduct. Under the loss calculation provided in that
gui del i ne, whether the defendant intended to or in fact paid back
the loss is wholly irrelevant. Application Note 2 of U S S. G 8§
2B1. 1 provi des gui dance on howto determ ne the | oss® and states in
pertinent part: "'Loss' neans the value of property taken" and
further provides as an exanple that "[i]n the case of a check or
nmoney order, the loss is the loss that would have occurred if the
check or noney order had been cashed." Application Note 3 of 8§
2B1. 1 further provides that the sentencing court need not determ ne
| oss precisely, as long as the estimate is reasonable, and such
loss "may be inferred from any reasonably reliable information

avai |l abl e, including the scope of the operation." (enphasi s added).

The PSI prepared on Septenber 16, 1992, which was adopted by the
district court wi thout objection, describes with particularity the
ext ended scope of Bullard's operation, as foll ows:

On Novenber 27, 1990, during a special exam nation
of the First National Bank of Rowl ett (FNB) by the
Ofice of the Conptroller of the Currency (OCC),
sever al transacti ons involving Bullard were
di scovered which appeared to be fraudulent.
| nvestigators from the Federal Deposit |nsurance
Corporation (FDIC) were notified who in turn
notified the Federal Bureau of Investigation (FBl).
The investigation revealed that during the period
of June 1, 1987 through Decenber 7, 1990, Bullard

" Comentary in the Cuidelines Manual that interprets or
explains a guideline is authoritative, unless it violates the
Constitution or a federal statute, or is inconsistent with, or a
pl ainly erroneous reading of that guideline.”" Stinson v. United
St at es, Uus _ , 113 S.C. 1913, 1915, 123 L. Ed.2d 598 (1993).
Failure to follow such commentary could constitute an incorrect
application to the guidelines, subjecting the sentence to possible
reversal on appeal. U S S.G § 1B1.7.
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was involved in the theft, enbezzlenent, and
m sapplication of FNB funds totalling
$846, 058. 88. . ..

A substantial portion of the |osses attributed to
t he def endant invol ved transacti ons between Bul |l ard
and WIlliam B. Wil ker, a friend and business
associate. These illegal transactions were carried
out in a variety of ways. Bull ard prepared and
forged |oan docunents in the nanes of bank
custoners wthout their know edge. He used
financial information previously submtted by these
custoners in order to docunent |oan files, thus
deceiving other FNB officers, directors, and
federal bank exam ners.

Bul l ard and Wl ker opened accounts at FNB in the
nanmes of individuals wthout their know edge and
used these accounts to deposit m sapplied funds.
Bul | ard nmade unaut hori zed wi t hdrawal s from cust oner
accounts and later covered up these thefts wth
proceeds of other fraudul ent transactions. Bullard
and Wal ker prepared |oan docunents listing non-
exi stent collateral. Bul l ard issued unauthori zed
letters of credit for a bank customer who was
al ready over-extended and delinquent on |oans at
FNB. Bullard was responsi bl e for managi ng FNB | oan
participation with other financial institutions.
On  several occasi ons, Bullard forged checks
received in paynent from these institutions and
diverted the proceeds to accounts at FNB which he
controlled....

As long as a factual finding is plausible in light of the
record as a whole, it is not clearly erroneous.’ Considering the
record in this case as a whole, and particularly the undi sputed
facts regarding the extended scope of Bullard s operation, we
believe that it is clearly plausible that the |oss to FNB exceeded
$800, 000. 00.

Bul | ard contends that his "objections" concerning anounts paid

back to the FNB, offsets for interest earned on fraudul ent | oans,

"United States v. Wnbish, 980 F.2d 312, 313 (5th Cr. 1992).
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letters of credit which were never funded, inter alia, in effect

alerted the district court to the argunent he now rai ses on appeal
(i.e., generally, the loss figure contained in the PSI was not
supported by accurate and reasonably reliable information). We
di sagr ee.

Bullard never gave the district court a basis at the
sentencing hearing to believe that his "objections" were either
factually or legally relevant. Def ense counsel did not even
characterize his colloquy as "objections" to any facet of the PSI.
Hi s address, rather, was phrased initially as a plea for |eniency
and evolved into an oral notion for downward departure from the

gui deli nes. For exanpl e, defense counsel stated:

There was one issue and one thing that | did
want to present to the Court along that
line.... | was attenpting to find out how nuch
the interest incone was.... So basically, |
think ny contention would have been.... | was

trying to get an exact dollar anobunt to see if
it mde a difference in the guideline

cal culation.... But ot her than that, we have
reviewed the Pre-Sentence Report on several
occasions and tal ked about it and -- other

than what was already nentioned about the
reason for the bank's insolvency, we have no

obj ecti ons.
* % %

| think the Court -- 1'm going to ask the
Court to depart downward from the quidelines
based on the fact that there are circunstances
that are just not adequately considered by the
gui del i nes. And | think in this case the
matter of recovery, at least a part of the
| 0ss. It would seemto ne that a |l oss, which
is at least partially recovered, should not be
as serious as a loss, none of which is
recovered. They're all bad and I' mnot trying
to mnimze the Defendant's actions here. |'m
just asking the Court to take that into




consideration....?®

The foregoing remarks of defense counsel are nost aptly
characterized as a plea of mtigation or for |eniency. No
evi dence, what soever, was presented at the tinme of the sentencing
hearing to support counsel's instantaneous, "on the spot" apprai sal
of the "loss" to FNB being an anount |ower than that set forth in
the PSI. No alternative calculation was presented at the tinme of
the sentencing hearing supporting defense counsel's specul ation
relative to the "l oss" amount. W refuse to overturn the district
court's sentence based upon specul ation. More to the point,
Bullard's "objections”" were, in reality, a notion for downward
departure. Distilled to its essence, Bullard would have us revi ew
the district court's failure to depart dowward from the
gui delines. Wen the district court has inposed a sentence within
the guidelines, appellate reviewis limted to determ ni ng whet her

the guidelines were correctly applied. United States v. Soliman,

954 F.2d 1012 (5th Cr. 1992).°
Thus, in summary, the PSI, utilizing reliable information
applied what on its face is the correct guideline. Bullard's

"objections,"” using the term objections |oosely, were irrel evant

8Transcri pt of Sentencing, pp. 3-5, 11 (enphasis added). ROA,
Vol . 2.

Generally, a claimthat district court refused to depart from
the guidelines provides no grounds for relief. United States v.
Keller, 947 F.2d 739, 741 (5th Gr. 1991). Wthout hesitation we
observe no abuse of discretion by the district court, whatsoever,
inrefusing to sustain Bullard's oral notion for downward departure
cum "objection.”




under that guideline, and Bullard suggested no alternative
framework under which his objections could be perceived as
relevant. Considering the gravanen of Bullard' s "objections,” the
district court had no basis to determ ne that either another nethod
of calculating the "loss" or that different "l oss" cal cul ati on was
nor e appropri ate.

We are convinced that the district court's decision to accept
the loss calculation set forth in the presentence report neither
anopunted to "plain error” nor to a "gross m scarriage of justice."
Accomodat i ng defense counsel's plea for |eniency, the sentencing
court selected the | owest sentence under the applicabl e gui deli nes,
thirty (30) nonths, which termof inprisonnment fell both within the
gui deline range provided by Section 2Bl.1(b)(1)(N(loss to the
victimin excess of $800,000) and the guideline range provided by
Section 2B1.1(b)(1)(M(loss to the victimin excess of $500, 000).
Bullard's fine was waived considering the anount of restitution
owed (i.e., $35,113.50).

In refusing to overturn the district court's sentence, we note
t hat defense counsel had a nunber of nonths at his di sposal between
the time of Bullard's conviction and his sentenci ng date, and anpl e
time within which to submt his own calculation of the "l oss"
anount, along with any justification therefor. Despite having been
gi ven the anpl e opportunity to do so, Bullard did not object to the
| oss determnation contained within the PSI and, as previously
mentioned, has therefore waived any objection to such findings.

Mor eover, we cannot refrain fromobserving that the undi sputed



evi dence established that Bullard' s extended operation placed the
FNB at enornous risk, and it was |later declared insolvent.?®

Accordingly and for all of the above and foregoi ng reasons, we
find no reversible error and hold that the district court properly
adjusted Bullard's offense level upwards thirteen-levels as
provided in U S S.G § 2B1.1(b)(1)(N)

1.

Bullard was sentenced on Decenber 1, 1992, only one-nonth
after the effective date of anended U S.S.G 8§ 3ElL.1 entitled
"Acceptance of Responsibility.” The PSI adopted by the district
court applied the 1989 version of that guideline, and pursuant
t heret o recommended a two-| evel decrease in Bullard' s of fense | evel

for acceptance of responsibility.?! Bull ard contends that the

1Al t hough we observe that the PSI did note that Bullard's
of fense conduct caused the victi mbank to becone i nsol vent, the PSI
did not suggest enhancenent pursuant to 8§ 2B1.1(7)(A), which

provi des: "If the offense -- (A substantially jeopardizes the
safety and soundness of a financial institution . . . increase by
4 levels. If the resulting offense level is less than |evel 24,
increase to level 24." Application note 10 of the Commentary to 8§

2B1.1(7)(A) does not Iimt the neaning of the terns "substantially
j eopardi zed the safety and soundness of a financial institution" to
the situation where the institution becones insolvent as a
consequence of the defendant's conduct. Rather, the aforesaid term
is defined quite broadly to include the follow ng situations: as
a consequence of the offense the institution "substantially reduced
benefits to pensioners and i nsureds; was unable on demand to fully
refund any deposit, paynent, or investnent; . . . or was placed in
substantial jeopardy of any of the above." I|d.

1The Sentencing Conmm ssion's anendnent to 8 3E1.1, effective
Novenber 1, 1992, added a new subsection (b), which provides in
pertinent part that: "if the defendant qualifies for a [two-]evel]
decrease under subsection (a)" and "the offense |evel determ ned
prior to the operation of subsection (a) is level 16 or greater,
and t he def endant has assisted authorities in the investigation or
prosecution of his own m sconduct by taking one or nore of the
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district court erred in failing to apply the version of guideline
8§ 3E1.1 in effect at the time of his sentencing, despite the
absence of any objection. Bullard argues that he was entitled to a
three-1evel reduction for acceptance of responsibility pursuant to
US S G 83EL. 1(b)(1) and (2).

The governnent contends that even if the district court erred
in applying an outdated version of the guidelines, Bullard failed
to object to the PSI and thus, his sentence should only be reversed
upon a finding of plain error. There being no "plain error” under
the facts of this case, the governnent urges us to affirm the
district court.

To constitute plain error, the error nust have
been so fundanental as to have resulted in a
m scarriage of justice.?!?

Gven the limted scope of our review and having consi dered
the entire record on appeal,®® we uphold the sentence, since the
record as a whol e denonstrates a two | evel, as opposed to a three-
| evel , downward adj ust ment for acceptance of responsibility did not

result in a mscarriage of justice. W find such for the reason

that, even assumng a three-level downward revision was warranted

followng steps: (1) tinely providing conplete information to the
governnment concerning his own involvenent in the offense or (2)
tinmely notifying authorities of his intention to enter a plea of
guilty . . ., decrease the offense |level by 1 additional |evel."

2United States v. Ebertowski, 896 F.2d 906, 907 (5th Gr.
1990) .

BUnited States v. Guerrero, 5 F.3d 868, 870 (5th Cir.
1993) (citing United States v. Pattan, 931 F. 2d 1035, 1043 (5th Gr
1991), cert. denied, us _ , 112 S.Ct. 2308, 119 L.Ed.2d 229
(1992)).
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under the particular facts and circunstances of this case,
Bullard's offense total offense level would have resulted in a
total offense |evel of eighteen (18), and a consequent sentencing
range of 27 to 33 nonths. Bullard was, in fact, sentenced to
thirty (30) nonths, which is well-within that |ower guideline
range. A possible reductionin sentence of an additional three (3)
months sinply does not rise to the level of "a mscarriage of
justice. "

Along these Ilines, we further disagree with Bullard' s
suggestion that he is automatically and unqualifiedly entitled to
an additional one-level reduction for acceptance of responsibility
under the current version of the guidelines upon denonstrating that
(1) he has an offense level of 16 or greater prior to any
adj ustment for acceptance of responsibility and (2) that he either
has provided tinely information to the government or provided
tinmely notification of his intention to plead guilty. Application
Notes 3 and 5 to 8 3E1.1 clearly do not support such a reading.
Application Note 3 provides that "a defendant who enters a guilty
plea is not entitled to an adjustnent under this section as a
matter of right." Moreover, Application Note 5 provides that the

determ nation of the sentencing judge regarding his eval uation of

4The instant case is readily distinguishable fromour decision
inUnited States v. Gross, 979 F. 2d 1048 (5th Cr.1992). In Goss,
our conclusion that manifest injustice resulted fromthe district
court's application of an outdated version of the guidelines and
i nposition of consecutive sentences was firmly rooted in our
finding that the district court's error "resulted in Goss
receiving a substantially | onger sentence than he would have if the
USDC had used the version of the guidelines then applicable.™ 1d.
at 1052.
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a defendant's acceptance of responsibility is entitled to great
def erence.
As we do not find either plain error or manifest injustice in

the circunstances of this case, the sentence inposed is AFFI RVED
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