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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

SERG O EDUARDO OREI RA and CARLOS HUMBERTO POSTI ZZ1,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(August 4, 1994)
Before KING and SM TH Circuit Judges, and KAZEN,! District Judge.
KAZEN, District Judge:

Sergi o Eduardo Oeira (Oreira) and Carlos Hunmberto Postizzi
(Postizzi) appeal from their convictions on three counts of
structuring in order to evade the reporting requirenents and one

count of conspiracy. W reverse and renand.

Backgr ound
Federal lawrequires financial institutions to file a currency

transaction report (CTR) with the Secretary of the Treasury for

IDistrict Judge of the Southern District of Texas, sitting
by desi gnati on.



cash transactions greater than $10, 000. 31 U S C § 5313; 31
CF.R 8 103.22(a)(1). It is illegal to structure, assist in
structuring, or attenpt to structure any transaction for the
pur pose of evading the filing of a CTR 31 U S.C. 85324(a)(3). A
person "willfully violating"” the antistructuring sectionis subject
to crimnal penalties. 31 U S. C 85322.

Def endants Oreira and Postizzi worked for Continental Transfer
Services d/b/a Servicios Continental ("Continental") in Houston.?
Continental was a "giro" house which wired noney for its custoners
in the United States to individuals or conpanies in other
countries. Oeira was an enpl oyee of Continental and Postizzi was
its vice-president. Fromlate 1989 to March 1991, Continental did
busi ness in Houston. Oeira and Postizzi would accept noney from
custoners, allegedly manuf acture custoner records i n anounts under
$10,000, and wire the noney to different |ocations outside the
United States, nostly to Col onbi a.

One busi ness associate of the Defendants was Patricia Gonez.
Gonez was al so a governnent informant. |In the fall of 1990, Gonez
met with the Defendants. On two of these occasions, Postizzi
instructed Gonmez how to prepare fictitious receipts while Oeira
was present. Based in part on the information she gathered from
t hese neetings, IRS Agents executed a search warrant on

Continental's prem ses on March 22, 1991. A few days later, the

Two ot her nmenbers of Continental were indicted with Oeira
and Postizzi. Jorge Sonobza, the President of the conpany, was
convicted with Oreira and Postizzi but is not a party to this
appeal. Lilliana Ganba, an enpl oyee of the conpany, pleaded
guilty to a reduced offense during the trial.
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Secretary of the Treasury issued a geographic targeting order
requiring Continental to file CIRs for any anount of nopbney over
$100 during the next six nonths.

In April 1991, Postizzi and Oeira assisted in changing
Continental's nane to Exprotur and executed a new |l ease in a Fort
Wrth strip mall. In early June 1991, Oreira and Ganba opened new
bank accounts in Fort Worth. The Fort Worth bank accounts were not
subj ect to the geographical targeting order. FromJune 4 to June
21, 1991, Oreira, Ganba and Postizzi accepted noney fromcustoners,
and on the sane day, would deposit noney in anounts greater than
$100 but | ess than $10,000 into different bank accounts at various
banks in Fort Worth. The noney was wired to different | ocations
outside the United States, again nostly to Col onbi a.

Oeira and Postizzi were convicted of three counts of
structuring transactions wth donestic financial institutions in
order to evade the filing of CTRs under 31 U.S.C. 88 5313, 5322 and
5324, and one count of conspiracy to commt those acts under 18
U S C 8§ 371. The Defendants were sentenced to i nprisonnent for 70
months, plus three years of supervised release. Oreira and

Postizzi challenge their conviction and sentence.?

3The Defendants chal |l enge t he enhancenent of their sentences
under U.S.S.G 1Bl1.3(a)(1)(B), U S S. G 2S1.1(b)(2), and U.S.S. G
251.3(b)(1). In viewof the remand for a newtrial, we do not
reach this question.



Anal ysi s
Jury Instructions
The Defendants contend that the district court erred by
refusing to submt Defendants' requested definition of the term
"Willfully". 31 US. C 88 5324, 5322. The proposed instruction
read:

The word "willfully,"” as that term has been used from
time to time in these instructions, nmeans that the act
was commtted voluntarily and purposely, wth the
specific intent to do sonething the law forbids; that is
to say, with bad purpose either to disobey or disregard
t he | aw

| nstead, the relevant portion of the jury charge read:

It is not necessary for the Governnent to prove that a
defendant knew that structuring or assisting in
structuring a transaction to avoid triggering the filing
requi renents was itself illegal. The Governnent need
only prove beyond a reasonable doubt that a defendant
structured or assisted in structuring currency
transactions wth specificintent to avoid said reporting
requi renents. In other words, a defendant's i gnorance of
the law prohibiting structuring is no defense if he knew
about filing requirenents and intentionally acted to
evade or assisted in evading them

Cenerally, failure to instruct the jury on an essential el enment of
the offense is error. United States v. WIllians, 985 F. 2d 749, 755
(5th Cir. 1993), cert. denied, . US. _ , 114 S.Ct. 148, 126
L. Ed. 2d 110 (1993). Although the district court's instruction was
a correct statement of Fifth Circuit lawat the tinme of trial,*the

Suprene Court has since reached a contrary result. In Ratzlaf v.

United States, the Suprene Court held that in order to convict a

“United States v. Beaunont, 972 F.2d 91, 94 (5th Gr. 1992).
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def endant under 31 U. S. C. 88 5322 and 5324, it does not suffice for
the governnent to prove that the defendant knew of the bank's
reporting obligation and attenpted to evade it. Ratzlaf,  US.
., ., 114 S.&. 655 657, 126 L.Ed.2d 615 (1994). The
gover nnent nust now al so prove that a person, when structuring a
currency transaction, knewthat his conduct was unlawful. 1d. The
Def endants' requested instruction was therefore correct under
Rat zl af . Because Ratzlaf was issued while this case was still on
direct appeal, the Defendants may invoke Ratzlaf as controlling.
Giffith v. Kentucky, 479 U S 314, 328, 107 S.C. 708, 716, 93
L. Ed. 2d 649 (1987). It was therefore error to fail to instruct the
jury on w |l ful ness.

The Governnment contends that the error was harnl ess because
the Defendants at trial did not argue or claimthat the Governnent

failed to showthey knew their conduct was unlawful. This argunent

i s di singenuous, since our existing precedent and the trial court's

ruling foreclosed any such argunent. Moreover, as noted in
Rat zl af, "currency structuring is not inevitably nefarious."” 114
S.. 660-61. The Governnment directs our attention to the

consi derabl e evidence of intentional structuring, but this is not
necessarily equivalent to an intent to do sonething illegal. The
trial court here did not nerely give an inconplete definition of
"Wllfully,” as in United States v. Malone, 837 F.2d 670 (5th Cr

1988) . I nstead, through no fault of his own, the trial judge
expressly but incorrectly told the jury that the Governnent need

not prove the Defendants knew their conduct was illegal. W



decline to conclude that the jury, if properly instructed, would
perforce convict these defendants of wllfully violating the
structuring | aws.®

Two circuits have now held that failure to instruct on
W llfulness in astructuring caseis plainerror. United States v.
Jones, 21 F.3d 165, 173 (7th Cr. 1994); United States v. Rogers,
18 F. 3d 265, 268 (4th Cr. 1994). W need not find plain error
here, since both Defendants requested the proper instruction and
objected to its omssion at trial. W conclude that the error was
harnful .® The convictions nust be reversed and the case renanded

for new trial

SAl t hough there was not overwhel mi ng evidence that the
Def endants knowi ngly violated the |law, there neverthel ess was
sufficient evidence to support a finding of guilt had the jury
been properly charged. Accordingly a remand for new trial does
not pose a doubl e jeopardy problem

W& recogni ze the apparent inconsistency in sone of our
opi ni ons concerning the proper standard of appellate reviewin
i nstances where the trial court fails to instruct the jury on al
el ements of a crine. For exanple, in United States v. Q ebode,
957 F.2d 1218, 1227 (5th Cr. 1992), cert. denied, __ US _ |
113 S. . 1291, 122 L.Ed.2d 683 (1993), we said that a jury's
verdi ct cannot stand if the instructions do not require it to
find each el enent of the crine under the proper standard of
proof, citing Cabana v. Bullock, 474 U S. 376, 384, 106 S.C
689, 696, 88 L.Ed.2d 704 (1986). To the sane effect is dicta in
United States v. Otega, 859 F.2d 327, 333 (5th Cr. 1988), 489
U S 1027, 109 S.Ct. 1157, 103 L.Ed.2d 216 (1989). On the other
hand, we have used a harml ess error analysis in cases such as
WIllians, supra, 985 F.2d at 756, and United States v. Bolin, 876
F.2d 370 (5th GCr. 1989). See United States v. Brown, 616 F.2d
844, 846 (5th Cr. 1980), eschewing a per se plain error rule.
The United States Suprene Court al so appears to have rejected the
per se rule suggested in Cabana. Pope v. Illinois, US|
107 s.Ct. 1918, 1922 n.7, 95 L.Ed.2d 439 (1987). For these
reasons, we use a harml ess error analysis here.

6



Having determned that the case nust be retried, it is
appropriate to discuss other clains which are likely to arise in
the new tri al
Evidentiary Rulings

The Defendants object to the testinony of I RS Special Agent
M chael Bal as, who testified as an expert on currency structuring.
The Defendants contend that this testinony expressed an opi ni on on
the essential elenment of their intent, which is solely a jury
question under Fed. R Evid. 704(b). They further argue that this
testinony was "profile" testinony, which has been criticized by
this and other circuits. The Governnent responds that the evi dence
is adm ssible under Rule 702 (Testinony by Experts) and 704(a)
(Opinion on ultimate issue allowed), and should not be classified
as profile evidence.

Bal as described his experience with 60 different cases
involving structuring or noney |aundering and his recent
i nvestigations of giro houses in the Houston area. He described
the operation of illegal giro houses and how they structure
transactions. Balas also presented a sunmary chart of all the wire
transfers made by Conti nental between January 1990 and March 1991.
Bal as divided up the transferred funds into three categories based
upon their destination, and observed that 95 percent of the wre
transfers were to Col onbi a.

We agree with the Governnent that Balas' testinony as to how
giro houses in Houston operated was helpful to the jury's

under st andi ng of the structuring charge. The giro house busi ness



is specialized and nost citizens are unaware of how a giro house
works. This expert testinony assisted the jury in understanding
t he node of operation of the Defendants. See, e.g., United States
v. McCollum 802 F.2d 344, 346 (9th Gr. 1986) ("Expert testinony
regarding the typical structure of mail fraud schenes could help
the jury to understand the operation of the schene and to assess
[the defendant]'s claim of non-involvenent.") These parts of
Bal as' testinony were properly admtted by the trial judge.

W are, however, concerned about this portion of Balas'
testi nony:
MR. ROPER: Based on your training and experience, have you found
that giro houses that are engaged in the circunvention of the CIR
| aws have a spread such as this with 95 percent going to Col onbia

and only 5 percent going to other countries?

AGENT BALAS: That is correct.

MR ROPER. Gros that are not attenpting to circunmvent the CIR
| aws, woul d they have the spread of 95.1 percent going to Col onbia
and 5 percent going to other countries?

AGENT BALAS. No, they wouldn't.

Not hing in Balas' testinony established a foundation for the
proposition that because nost custoners of a giro house wire noney
to one country, the giro house is engaging in illegal structuring.
For exanple, there was no evidence as to the national origin of the
custoners of the giro house or of the geographic area in which it
was | ocat ed. Moreover, there is no apparent |ogical connection
bet ween the destination of the noney and the structuring | aws of
this country. The governnent disclains -- and rightly so -- any

argunent that the particular country in question, Col onbia, can be
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the basis for an inference of illegality. On retrial, a specific
objection to these questions should be sustained.’

The Def endants al so contend that the trial court violated Fed.
R Evid. 404(b) and 403 by admtting testinony of an expert w tness
that a narcotics-detecting dog al erted on one deposit of cash nade
by the Defendants into one of Exprotur's bank accounts. The dog's
handl er was qualified as an expert and testified that the dog's
alert indicated there was a detectable anpbunt of drugs on the
noney. The Governnent contends that the evidence shows the
Def endants knew the noney was drug noney and thus had a notive to
avoid the CTR requirenents.

This circuit has established a two-part test for determ ning
whet her acts not alleged in the indictnent are adm ssible under
404(Db). United States v. Beechum 582 F.2d 898, 911 (5th Cr.
1978) (en banc), cert. denied, 440 U S. 920, 99 S. C. 1244, 59
L. Ed. 2d 472 (1979); United States v. Dula, 989 F.2d 772, 777 (5th
CGir.), cert. denied, ___ US. __ , 114 S.Ct. 172, 126 L.Ed.2d 131
(1993). First, the extrinsic evidence nust be rel evant to an i ssue
ot her than the defendant's character. 1d. Second, the probative
val ue of the evidence nmust not be substantially outweighed by its
undue prejudice. Id.

The contested evidence shoul d have been excluded. The dog's

alert to the presence of narcotics on the noney does little to

"W do not reach the difficult issue of |ine-draw ng between
Federal Rule of Evidence 704(a) and (b). Nor do we express an
opi nion as to whether Bal as' testinony constituted profile
evi dence.



prove the Defendants knew that the noney was connected to drugs.
At best, it indicates that the noney, sonewhere in its chain of
custody, was in contact wth narcotics. Contrary to the
Governnent's assertion, United States . Her nando Gspi na®
acknow edges this crucial distinction. There, the court condoned
evi dence of a dog alert on the Defendant's noney to show that "the
| aundered noney was drug proceeds,”" an elenent of the statute
involved in that case, 18 U . S.C. 81952(a)(1). |Id. at 1583. I n
the instant case, the noney being drug proceeds was not an el enent
of the offense, and the dog alert was not used for that purpose.
Instead it was used to show that the Defendants knew t he noney was
drug proceeds. As such, its probative value was m ni nal and was
substantial |l y out wei ghed by the prejudicial inpact of injectingthe
specter of narcotics trafficking into the case.

Oreira next chall enges the adm ssion of evidence relating to
Continental's transactions in Houston. Thi s evidence descri bed
Continental's alleged noney structuring prior to its nove to Fort
Wor t h. Oeira contends that it was character evidence. e
disagree. Oeira was charged in part with conspiracy to structure
transacti ons. The tinme period alleged in the indictnent
enconpassed t he Houston activity, al though the overt acts descri bed
only the activity occurring in Fort Wrth. The Gover nnent
i ntroduced evidence of the Houston activities to show Defendants'
nmotivation for the perenptory nove to Fort Wirth and t he subsequent

change in their nmethods of structuring.

8798 F.2d 1570 (11th Cir. 1986).
10



Oreira further contends that this evidence was unfairly
prejudicial and that he was nore prejudiced by its adm ssion than
his co-defendants, who directly ordered Continental's illegal
transactions in Houston. Oeira clains that while in Houston, he
was just a six-nonth enpl oyee of Continental and had no know edge
of his superiors' illegal activity. Although the adm ssion of this
evidence may have prejudiced Oreira, its probative value was not
substantially outwei ghed by unfair prejudice. The evidence was
hi ghly probative because it showed that the Defendants had an
interest in continuing their business in Fort Wirth once the IRS
had issued a targeting order in Houston. It also denonstrated a
connection between the Defendants' business practices in Houston
and Fort Wrth. The fact that Oreira was arguably | ess involved in
t he Houston activities than Postizzi or others does not render the

evi dence inadm ssible as to him

Witten Jury Instructions

Oreira argues that because the case was extrenely conpli cat ed,
the trial judge should have provided the jury with a witten copy
of the instructions in addition to the oral instructions. The
wei ght of our precedent has, in fact, disapproved of the practice
of providing witten copies of the instructions to the jury in
certain circunstances. United States v. Perez, 648 F.2d 219, 222
(5th Gr. Unit B), cert. denied, 454 U.S. 970, 102 S.C. 516, 70
L. Ed. 2d 388 (1981); United States v. Hooper, 575 F.2d 496, 498-99
(5th Gr.) cert. denied, 439 U.S. 895, 99 S.Ct. 256, 58 L. Ed. 2d 242
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(1978); United States v. Schilleci, 545 F.2d 519, 526 (5th Gr.
1977). The trial court's refusal to do so here was well withinits

di scretion.

Concl usi on
The CONVI CTI ONS on all four counts agai nst Oreira and Posti zzi
are REVERSED, their sentences are VACATED, and the case i s REMANDED

for a newtrial.
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