IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1092

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

RAY DALE SPEER and W LLI AM ROBERT WEEKS, JR.,
Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Northern District of Texas

(August 22, 1994)

Before KING and SMTH, Circuit Judges, and KAZEN,! Di strict Judge.
KAZEN, District Judge:

Def endants, Ray Dal e Speer ("Speer") and W1l IliamRobert Weks,
Jr. ("Weks"), appeal from their convictions for (1) felon in
possession of afirearm in violation of 18 U S.C. § 922(g)(1); (2)
possession with intent to distribute approximately 30 grans of
cocaine, inviolation of 21 U.S.C. 8§ 841(a)(1); and (3) carrying or
using a firearm a F.1.E. .32 caliber semautomatic pistol, during
and inrelation to the conm ssion of a drug trafficking offense, in

violation of 21 U S C 8§ 924(c)(1). Def endants present three

! District Judge of the Southern District of Texas, sitting by
desi gnati on.



comon issues for review. They both challenge the trial judge's
refusal of a tendered jury instruction on their defense to the
cocai ne charge, as well as the adm ssion of expert testinony and
the sufficiency of the evidence on that sane i ssue. Additionally,
Speer appeal s the trial judge's excusal of a seated and sworn juror
whi | e Weeks appeal s the sufficiency of the evidence on his firearm
convi ctions and a sentenci ng enhancenent under 18 U . S.C. § 924(e).
We have concl uded that none of the issues warrant reversal.
| .
Backgr ound

The following recitation of facts reflects the evidence as
viewed in the light nost favorable to the jury's verdict. See
United States v. WIlis, 6 F.3d 257, 264 (5th Gr. 1993). Ron
Woten ("Woten"), an undercover officer with the Tarrant County
Narcotics Intelligence Coordination Unit, put out word on the
street that he had an ounce of cocaine for sale. On April 14,
1992, Woten nmet wth paid informant Ray Stovall ("Stovall"),
Rebecca Smth ("Smth"), and Karen Lindstrom ("Lindstrom'), an
undercover officer with the Fort Wrth Drug Task Force to discuss
the potential sale of cocaine to Smth and a friend of Smth's,
Beth Pierce ("Pierce"). Woten agreed to neet with Smth, Stoval
and Pierce later that day in the Burrus Food Store parking lot in
Ri ver Oaks, Texas, once the prospective purchasers obtained the
money to nmake the purchase. Stovall went with Smth to Pierce's
apartnent to check about the noney.

Pierce did not have the nobney at the apartnent, so she



t el ephoned Speer and told himto bring it over and cone with them
to River Caks. Speer arrived with the noney. Meanwhil e Weks cane
to the apartnent but left after a brief stay. Stovall needed to
drop off a pickup truck before the trip to River Qaks, so Pierce,
Speer and Smth followed himin Pierce's car. Although the four
intended to proceed to the Burrus parking lot, they returned to the
apartnent and left Pierce there because she was feeling ill. In
the interim Weks had returned to the apartnent and, at Speer's
request, Weeks drove the group to River Gaks in Pierce's car.
Woten was waiting in the Burrus parking |ot when the group
arrived, and Weks parked the car next to Woten's pickup. Speer
was in the front passenger seat next to Weks, while Smth and
Stovall were in the back seat. Woten approached and tal ked to
Weeks through the driver's w ndow. During the conversation, he
observed a handgun under Speer's inner right thigh. Wen Woten
asked about the presence of the "heat," Weks volunteered that it
was "there to assure that [Woten] was not going to rip himoff."
Woten then asked Weks to conme to the back of Woten's pickup
where they both |eaned into the bed of the truck over the top of
the tailgate. Woten produced the cocaine and Weks attenpted to
weigh it, wthout success, on scales he had brought with him
After being assured by Woten that the cocai ne woul d "wei gh heavy, "
Weeks gave Woten the noney and took the cocai ne. Woten gave the
arrest signal. Monents | ater, Weks was arrested agai nst the fence
at the rear of the pickup. Speer and Smith were arrested after

being pulled out of the car. The gun, scales and cocai ne were



found in the car.
.
Jury Charge

Def endants Weks and Speer were convicted of possessing
cocaine with the intent to distribute under 21 U S. C. 8841(a)(1)
and 18 U . S.C 82. Both Defendants appeal the trial judge's
om ssion of the follow ng tendered jury charge on their defense:

If you find that Beth Pierce, Rebecca Smth, Ray Speer

and/or WIlliam Weks, Jr. acted in concert, that is

jointly, with one another in the purchasing of the

cocaine alleged in the indictnent, and that the cocai ne

was for their group wthout further distribution

pur poses, you nust find the defendants not guilty of

possession of cocaine with the intent to distribute.

W revi ewthe charge om ssion for abuse of discretion. United
States v. Correa-Ventura, 6 F.3d 1070, 1076 (5th Cr. 1993). The

trial court is given wde latitude in determning what
instructions are nerited by the evidence presented.” 1d. However,
where the court "refuse[s] a charge on a defense theory for which
there is an evidentiary foundation and which, if believed by the
jury, would be legally sufficient to render the accused i nnocent,
this court presunes that the |lower court has abused its
di scretion." Id.

Defendants rely on the case of United States v. Sw derski, 548
F.2d 445 (2d Cr. 1977), for the proposition that if persons are
acting "in concert" to obtain drugs for their own use, they cannot
be guilty of possession with intent to distribute. The Sw dersk

court expressly limted its holding "to the passing of a drug

bet ween j oi nt possessors who sinmultaneously acquired possession at

4



the outset for their own use." 1d. at 450-51. This Circuit has
never adopted the Swi derski doctrine nor have we found that any
other circuit has done so. In United States v. Young, 655 F. 2d 624
(5th Cr. 1981), we found Swi derski inapplicable to a defendant
who, while negotiating the sale of cocaine, was also sanpling it.
ld. at 627. In United States v. Pool, 660 F.2d 547 (5th Gr.
1981), without nentioning Sw derski by nanme, we observed that the
statutorily prohibited distribution of drugs may, "in appropriate

circunstances, " refer tothe distribution of a controlled substance
fromone conspirator to another. 1d. at 561

In a factual situation very simlar to the instant case, the
Ninth Grcuit declined to follow Sw derski. See United States v.
Wight, 593 F.2d 105, 108 (9th Cr. 1979). There the defendant was
gi ven noney by a friend and asked to procure heroin so that the two
m ght use it together. The defendant left the friend s dwelling,
procured the heroin, and returned to the friend, whereupon they
"snorted" it together. 1d. Expressly w thout endorsing Sw derski,
the Ninth Grcuit found it inapplicable because the two users in
question had not purchased the substance sinultaneously. Instead
t he def endant "operated as the |ink between the person with whom he
intended to share the heroin and the drug itself."” Id. The Wi ght
court noted this |anguage from Sw derski itself: "The agent who
delivers to his principal perfornms a service in increasing the
distribution of narcotics. Wthout the agent's services the

princi pal mght never conme into possession of the drug." I d.,

quoting Sw derski, 548 F.2d at 541.



W also need not pass on the validity of the Sw derski
doctrine because, just as in Wight, the doctrine does not apply to
the facts of this case. The evidence here shows that only Weks
and per haps Speer and Smth, could be said to have "si nmultaneousl|y"
acqui red possession of the cocaine. It is undisputed that at |east
sone of the cocaine was intended by the trio to be subsequently
distributed to Pierce, who was not at or near the scene of the
transacti on. Accordingly the trial court did not abuse its
discretion in declining to give the proffered instruction.

L1l
Expert Testi nony

Def endants contend that the trial court erred in admtting the
expert testinony of DEA Agent Lunt ("Lunt"), because his testinony
exceeded the limtation of Fed.R Evid. 704(b)2? or alternatively,
that his testinony was an inperm ssible use of "profile" evidence
as substantive evidence of guilt. "We review a trial judge's
adm ssion of evidence under an abuse of discretion standard."
United States v. WIllianms, 957 F.2d 1238, 1240-41 (5th Cr. 1992).

Agent Lunt is a twenty-year-plus veteran of the DEA who has
been invol ved in several hundred drug arrests involving both | arge

and smal| anounts of drugs. He was not involved in the arrest of

2 Rule 704(b) states:

No expert witness testifying with respect to
the nmental state or condition of a defendant
in a crimnal case nmay state an opinion or
inference as to whether the defendant did or
did not have the nental state or condition
constituting an elenent of the crine charged
or of a defense thereto. Such ultinmate i ssues
are matters for the trier of fact al one.
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t he Defendants. The following are excerpts from Lunt's direct

exam nation, which the court allowed over both defense counsels'

obj ecti ons:
Gover nnent : Agent Lunt, pursuant to the testinony in
this case that individuals have taken possession of 30
grans of cocaine, now, fromthat, do you have an opi ni on
as to what a person being in possession of cocai ne woul d
be consistent with or not consistent with?
Lunt: It is my opinion thét'a'person i n possession of 30
grans of cocaineis consistent with narcotic trafficking.
In ny experience, it is not consistent that a person that
woul d purchase 30 grans of cocai ne woul d purchase that
for his own personal use.
Gover nnent : Agent Lunt; in this case there's been
testinony that during the buy in which the defendants
bought 30 grans of cocaine from an undercover officer
one of the defendants pulled out a scale that weighs in
gr ans. Pursuant to your expertise, do you have an
opi nion regarding what that would be consistent wth,
t hat person pulling out scal es and buyi ng a wei ght [sic]
in 30 grans?

Lunt : That possession of scales is consistent with
narcotic trafficking.

Lunt : From ny experfeﬁcé, | think it would be
i nconsistent for a user to carry a scal e around.

Fol |l ow ng these responses, Lunt explained the grounds for these
opi nions, describing in sone detail his previous experience wth
drug arrests.

The benchmark case involving Rule 704(b) is United States v.
Dotson, 817 F.2d 1127 (5th Cr. 1987), aff'd in pertinent part on
reh'g, 821 F.2d 1034 (1987), which involved a tax evasi on charge.
I n Dotson, a panel of this Court found that the district court did
not abuse its discretion in permtting the follow ng expert
testi nony:

In 1983, again, [Dotson's net worth] increased again
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forty thousand doll ars, alnost the sanme anmount it did in

1981 through the period, so they are consecutive

i ncreases, which lead ne to believe that M. Dotson's net

worth and/or his equity was increasing through the

period. This is indicative, and based on ny experience

shows to ne, that he wllfully and intentionally

i ncreased his incone knowing full well that he had not

reported the taxes due thereon.
ld. at 1132. The Dotson court acknow edged that the second quoted
sentence was on the "borderline" between a forbi dden opi nion on the
"ultimate |legal issue” and a nere explanation of the expert's
anal ysis of facts which would tend to support a jury finding on the
ultimate issue. 1d. The court found it noteworthy that "the focus
of the governnent's questions was on facts that m ght support the
jury's acceptance of an inference of intent... [and] the responses
of the expert were also focused on the evidence, rather than
addressing the ultimate issue forbidden by rule 704." 1d. The

court also considered that the appellant did not renew an earlier

obj ection when the questionable statenent was nade. | d. | t
concluded that, "viewed in the context of that otherw se
straightforward portion of [the expert's] examnation," an

interpretation of the sentence in favor of the governnent was nore
reasonable. |d.

This Court has since cited Dotson for the proposition that
Rul e 704(b) is not strictly construed and prohibits only a direct
statenent of the defendant's intent. United States v. Triplett,
922 F.2d 1174, 1182 (5th Gr.), cert. denied, 500 U S. 945, 111
S.C. 2245, 114 L.Ed.2d 486 (1991); United States v. Masat, 896
F.2d 88, 93 (5th Gr 1990). Simlarly, in United States v. Moore,
997 F.2d 55, 57-58 (5th Cr. 1993), w thout expressly nentioning
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Rule 704(b), we upheld the testinony of an expert who "never
testified explicitly as to the defendants' intent or state of
mnd."

Agent Lunt's statenents in this case do not cross the
"borderline" defined in Dotson. W conclude that his testinony can
nmore accurately be characterized as an anal ysis of the evidence in
the light of his special know edge as an expert in the area of
narcotics trafficking. The district court did not abuse its

discretion in admtting this testinony.?3

| V.
Excusal of Juror

Def endant Speer contends that the record | acks factual support
for the trial judge's decision to excuse a seated and sworn juror.
"[1]t is within the trial judge's sound discretion to renove a
juror whenever the judge becones convinced that the juror's
abilities to performhis duties becone inpaired.” United States v.
Huntress, 956 F.2d 1309, 1312 (5th Gr. 1992), cert. denied,
US _, 113 S.C. 2330, 124 L.Ed.2d 243 (1993), citing United
States v. Dom nguez, 615 F.2d 1093, 1095 (5th Cr. 1980). This

Court will not disturb the trial judge's decision unless there is

® We also disagree that Lunt's testimony was an impermissible use of profile evidence.
Profile evidence is "a compilation of characteristics which aid law enforcement officias in
identifying persons who might betrafficking inillegal narcotics." Williams, 957 F.2d at 1242.
L unt explained the meaning of physical evidence--cocaine and scales--found at the scene of the
transaction. There is no issue of identity here. See, e.g., United Sates v. Robinson, 978 F.2d
1554, 1564 (10th Cir. 1992), cert. denied, U.S. , 113 S.Ct. 1855, 123 L.Ed.2d 478
(1993) (discussion of profile evidence inappropriate because testimony related to direct
evidence).




prejudi ce to the defendant or another party. Huntress, 956 F. 2d at
1312.

Before the comencenent of trial in this case, seated and
sworn juror Yu-Mei Corley ("Corley") infornmed the court that she
had a scheduling conflict the follow ng day. When the district
j udge questioned her regarding the nature of the conflict, Corley
first responded that she thought "they wouldn't pick on ne because
of my English problem and plus | have appointnent tonorrow "
After questioning Corley at length, neither the judge nor any of
the three attorneys present could discern the purpose of her
appoi ntnment.* Wen asked if she had trouble communicating in
English, Corley stated "I understand but sonetines they have to
repeat two or three tinmes and nake it nore understand."” She al so
stated that she had to repeat herself to be understood by others.
Over Speer's objection, the judge excused Corley because he
believed that the other jurors would not be able to comrunicate
wth her and that she "probably would detract from [the jury
process] by causing difficulty in the deliberations.” The judge
replaced Corley with a duly selected alternate juror. The record
adequat el y supports the judge's determ nation that Corley's ability
to performher duties as a juror were inpaired by her inability to
under stand or communi cate effectively in English. Accordingly, we

find no abuse of discretion.

4 Speer's attorney conceded that he could not understand
Corley's explanation about her conflicting appointnent, but
nevert hel ess argued that Corl ey could understand English and that
the "other jurors can be patient enough to nmake sure that she has
an i ndependent voice in this matter."
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V.
Sufficiency of Evidence

“"In reviewng a verdict challenged on the sufficiency of the
evidence, this Court views the evidence, whether direct or
circunstantial, and all reasonable inferences drawn from the
evidence, inthe light nost favorable to the jury's verdict...[tO]
determ ne whether "a rational trier of fact could have found that
the evidence established the essential elenents of the offense
beyond a reasonable doubt'." WIIlis, 6 F.3d at 264 (citations
omtted).

A 8§ 841(a)(1) Convictions

Both Defendants challenge the sufficiency of the evidence
underlying their convictions for possession of cocaine with intent
to distribute. Weeks specifically challenges the possession
el enrent of the offense. Pointing to the fact that the cocai ne was
ultimately found in the car, Weks argues that he could not have
been in possession of it. Based on evidence that the arrests
occurred quickly and that he was found against a fence where the
cars were parked, he maintains that it would have been a physi cal
i npossibility for himto have received the cocaine and place it in
the Pierce car before the arrest. He suggests that officer Woten
never gave himthe cocaine but instead planted it in the car. On
the other hand, Woten unequivocally testified that he gave the
cocai ne to Weks in exchange for noney. He also testified that he
and Weeks were standi ng between the two cars when the arrest signal

was first given. The various testinonies describing the tine | apse
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between the arrest signal and the arrests were obviously only
estimations. The jury was free to believe Woten's testinony and
coul d have concl uded from Weks' own proximty to the car that he
was the person who thereafter placed, or tossed, the cocaine
i nsi de. The evidence was sufficient to support a finding that
Weeks had actual possession of the cocai ne.

Bot h defendants chall enge the sufficiency of the evidence on
the intent-to-distribute elenment. Wile conceding that at |east
some of the cocaine was intended for distribution to Both Pierce,
t he defendants argue that such distribution would be insufficient
as a matter of law under the Sw derski doctrine. For reasons
discussed in Part 11, supra, we reject that argunent. The
def endants al so contend that the opinion testinony of Agent Lunt
concerning a possible wder distribution plan was legally
insufficient for reasons we have discussed and also rejected in
Part 111, supra. W conclude that the evidence was sufficient to
sustain the convictions of both defendants for possession wth
intent to distribute cocaine.

B. Weks' 8§ 922(g)(1) Conviction

Def endant Weeks chall enges the sufficiency of the evidence
that, as a felon, he know ngly possessed a firearm observing that
he did not own the vehicle in which the weapon was found, he was
not present when Speer obtained the weapon and had no access or
control over the weapon or over Speer, who actually possessed the
gun. Know ng possession of the firearmis an essential el enent for

convi ction under 8922(qg)(1). United States v. Miurray, 988 F.2d
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518, 521 (5th GCr. 1993). Possession my be actual or
constructive. United States v. Perez, 897 F.2d 751, 754 (5th Cr
1990), cert. denied, 498 U S. 865, 111 S.C. 177, 112 L.Ed.2d 141
(1990). Constructive possession is the "exercise of, or the power
or right to exercise dom nion and control over the item at issue
and may be shown by dom ni on over the vehicle in which the itemis
| ocated.” 1d.; see United States v. Orozco, 715 F. 2d 158, 161 (5th
Cir. 1983)(constructive possessi on of weapon | ocated i n trunk where
def endant - passenger did not own vehicle, but had kept it at his
hone) .

We recently upheld ajury's finding of constructive possession
of afirearmby a felon who was the driver of a vehicle, where the
firearm was found under the driver's seat, and the defendant had
mat chi ng anmunition on his person. United States v. Prudhone, 13
F.3d 147, 149 (5th CGr.) cert. denied, ___ US |, 114 S . C
1866, 128 L. Ed. 2d 487 (1994). Here, defendant Weeks was the driver
of a vehicle in which the front-seat passenger was in visible
possession of a firearm \When undercover agent Woten questioned
the presence of the firearm Weks hinself responded that it was in
the vehicle so that he woul d not be "ripped off." W concl ude that
this is sufficient evidence that Weks was in constructive
possessi on of the weapon in violation of 8 922(g)(1).

C. Weeks' 8§ 924(c) Conviction

Under this section, the Governnent was required to prove 1)

that Weeks commtted the drug-trafficking crinme of possession with

the intent to distribute cocaine and, 2) that he know ngly used or
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carried the firearm 3) during and in relation to that crine. See
WIllis, 6 F.3d at 264. Actual possession or use of the firearmis
not necessary; it need only have been "available to provide
protection to the defendant in connection with his engagenent in
drug trafficking." ld. citing United States v. Mira, 994 F.2d
1129, 1140-41 (5th Gir.) cert. denied, ___ US. _ , 114 S. C. 417,
126 L. Ed.2d 363 (1993).

We have already found the evidence sufficient to prove that
Weeks possessed cocaine with intent to distribute. However, Weks
di sputes the sufficiency of the evidence that he know ngly used or
carried the firearm The "carrying" requirenent of Section 924(c)
is met where a defendant operates a vehicle knowng the firearmis
in the car. United States v. Ruiz, 986 F.2d 905, 910 (5th Cr.)
cert. denied, __ US. __ , 114 S.Ct. 145, 126 L.Ed.2d 107 (1993);
United States v. Pineda-Ortuno, 952 F.2d 98, 104 (5th Cr.), cert.
denied, U S _ , 112 S.Ct. 1990, 118 L.Ed.2d 587 (1992). Weeks'
response to the undercover agent's question regarding the purpose
of the weapon supports a finding that he knew that the weapon was
inthe vehicle when he operated it, therefore "carrying" the weapon
under Rui z.

Weeks next disputes that there is sufficient evidence of a
relationship between the firearm and the drug trafficking crine,
apparently because the firearm was in the vehicle while the
transaction took place outside. We have previously held that a
reasonable jury could conclude that a shotgun, displayed in the

rear wi ndow of a pickup truck used to deliver marijuana, served to
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protect the defendant "in the course of distributing the
mar i huana." United States v. Coburn, 876 F.2d 372, 375 (5th Cr
1989) . Here, the visibility of the firearm as well as Weks
st atenent about the purpose of the weapon, establishes that it was
intended to serve as protectioninrelationto the drug trafficking
of fense. Accordingly, we find that there was sufficient evidence
in the record to sustain Weks' conviction on 924(c).
VI .
Enhancenent of Weks' Sentence

Def endant Weeks appeal s t he enhancenent of his sentence under
18 U.S.C. 8924(e). We review the sufficiency of proof of prior
convictions de novo. United States v. Martinez-Cortez, 988 F.2d
1408, 1410 (5th Gir.) cert. denied, __ US. __ , 114 S.Ct. 605,
126 L.Ed.2d 570 (1993). There is no dispute that Weks has
nunmerous prior felony convictions: 1978 in CGeorgia (burglary),
1982 in Matagorda County, Texas (burglary of habitation); 1988 in
Houst on (robbery); 1988 in Mntgonery County, Texas (burglary of
habi tation); 1988 i n Houston (burglary of a building). Contrary to
Weeks' argunent, burglary is a crinme of violence for purposes of §
924(e). United States v. Bl ankenship, 923 F.2d 1110, 1118 (5th
Cr.) cert. denied, 500 U. S. 954, 111 S.C. 2262, 114 L.Ed.2d 714
(1991). Weeks al so appears to argue that his burglary convictions
shoul d be | unped together because they should be considered "one
conti nuous course of crimnal conduct."” This position is also
contrary to Fifth Crcuit precedent. In U S. v. Wshington, 898
F.2d 439, 440 (5th Gr.), cert. denied, 498 U S. 842, 111 S.C
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122, 112 L.Ed.2d 91 (1990), the activities underlying the prior
convictions were commtted within a few hours of each other, at the
sane | ocation and against the sane victim W held that because
t he defendant "successfully conpleted" and "safely escaped" the
first robbery, with an intervening period devoid of crimnal
activity before conmtting the second robbery, the convictions were
based on distinct crimnal episodes. |1d. at 442. The incidents
underlying Weeks' various convictions are nonths, days and even
years apart. W conclude that the district court properly counted
each of Weks' prior convictions separately.

For the foregoing reasons, Weks' and Speer's convictions and

Weeks' sentence are AFFI RVED
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