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G braltar Mrtgage Corp., and Resolution Trust Corporation, as
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June 28, 1994.

Appeal from the United States District Court for the Northern
District of Texas.

Before POLI TZ, Chief Judge, KING and DAVIS, G rcuit Judges.

W EUGENE DAVIS, Circuit Judge:

Dani el Robinowtz appeals the district court's grant of
summary judgnent to the RTC based on its holding that all of
Robinowtz's clains are barred by the D Cench Duhnme doctrine. W
affirm

| .

In 1983, Dani el Robinowtz (Robinowtz) approached G braltar
Savings for financing. He and FGMC | nvestnent Corporation (FG Q)
entered into a partnership to purchase | and for the devel opnent of
the Galleria project, a "multi-use" developnment to be built in
several phases in Metaire, Louisiana. FG C was the subsidiary of

First Gbraltar Mdrtgage Corporation (Shawrut).! Shawrmut was the

1'n Decenber 1986, G braltar Savings sold the stock of First
G braltar Mrtgage Corporation to Shawmut Bank who later sold its
stock to El Paso Federal Savings Association. [In 1991, the RTC
was appoi nted receiver for El Paso.
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subsidiary of G braltar Savings. G braltar Savings provided $9
mllion of financing for the purchase.

In 1985, Glleria Land, Ltd., a limted partnership wth
Robi now tz as one of its managi ng general partners, entered into a
joint venture with F@ Cto hold the |Iand purchased for the Galleria
proj ect. FA@C also entered into a joint venture with Glleria
Phase |I., Ltd., also alimted partnership with Robinowitz as one
of its managing partners, to develop the first phase of the
Galleria project. The joint venture agreenents provided for joint
control and provided that Galleria Phase |, Ltd. was primarily
responsi bl e for the devel opnent and managenent of the first phase
while FA C was prinmarily responsible for obtaining financing for
the project.

The first phase of the Glleria project included the
construction of a hotel to be funded in part by Enbassy Suites.
After the construction of the hotel began, the New Ol eans econony
softened, and Enbassy Suites refused to fund the hotel. Gbraltar
Savi ngs agreed to | oan the addi ti onal noney needed for the hotel in
exchange for an increased ownership interest init.

By 1986, serious disputes had devel oped bet ween Robi nowi tz and
FA@C and G braltar Savings. The RTC asserts that Robinowtz
threatened to sue FAC and G braltar Savings and that FA C and
G braltar Savings becanme concerned about their significant
financial commtnent to the project in the softening real estate
mar ket . The parties entered into discussions to settle their

di sputes. According to Robinowtz, G braltar Savings told himat



the settlenent neeting that it was not going to continue to fund
the hotel and that it was going to sell the Galleria project for
what ever it could get. Robi now t z argues that because of these
representations, he decided to sell his interest in the project to
G bral tar Savi ngs.

Initially, Robinowitz agreed to sell his interest for $20
mllion. G braltar Savings refused to pay this anount, and
Robinowtz contends that Gbraltar Savings pressured him into
settling by instructing the contractor to stop working and by
del ayi ng progress paynents and requests for rei nbursenent. Because
Robinowtz was unable to neet his operating expenses and debt
service, he agreed to sell his interest for $3.5 m|lion.

Robinowitz then entered into a Settlenent and Mutual Rel ease
Agreenment with Gbraltar Savings, Shawmut and FA C In that
agreenent, Gbraltar Savings and its subsidiaries released
Robi nowtz fromhis obligations under the joint venture agreenents.
In return Robinowtz released FA C and G braltar Savings from all
cl ai r8 and causes of action that Robinowitz had in connection with
any "deal i ngs, transactions, agreenents or understandi ngs" with any
of the Defendants, "which have occurred prior to the date of this
Mut ual Rel ease. "

Robinowtz alleges that, contrary to its representations,
G braltar Savings had no intention of selling the project, but
instead intended to squeeze him out of the project. He al |l eges
that the day before the parties executed the Settl enent and Mt ual

Rel ease Agreenent, G braltar Savings hired a | ong-termmanager for



the Galleria project.

Robinowtz filed suit in state court for breach of fiduciary
duty, fraud, msrepresentation, and declaratory judgnent agai nst
G braltar Financial of California (a holdi ng conpany that owned al
of G braltar Savings' stock),? G braltar Savings, Shawrut and FQ C.
Robinowtz alleged that the Defendants breached their fiduciary
duties to himby fraudulently i nducing himto sign the rel ease and
to sell his partnership interests. Specifically, he alleged that
the Defendants m srepresented their true plans regarding the
Galleria project in order to induce himto sell his interest in the
project for a price well below the real val ue.

In 1988, the state trial court granted Defendants' notion for
summary judgnent, ruling that Robinowitz's clains were foreclosed
by the Miutual Rel ease and Settl enent Agreenent. However, the Texas
court of appeals reversed and remanded for trial, finding that a
fact issue existed as to "whether Gbraltar nmade materia
m srepresentati ons which were fraudulent and in violation of its
fiduciary duty."3

On Cctober 30, 1989, the RTC was appointed receiver for
G braltar Savings and intervened in the state court action,
renmoving it to district court. The RTC, Shawmut, and FG C then

filed a nmtion for sunmary judgnent on the grounds that

G braltar Financial settled with Robinowitz and was
di sm ssed in February 1993.

3The Texas Court of Appeals | abel ed the Defendants
collectively "Gbraltar.” Thus, it is unclear which Defendants
the court determ ned owed a fiduciary duty to Robinowtz.
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Robinowtz's clainms were barred by the D Cench, Duhnme doctrine and
related statutes. The district court granted Defendants' notion,
hol di ng that because G braltar Savi ngs' m srepresentations did not
appear in the Settlenent and Miutual Rel ease agreenent or on any
docunent on file with Gbraltar Savings, Robinowitz had "lent
himsel f to a schene or arrangenent whereby banking authorities are
likely to be msled." Robinowitz tinely appeal ed.
1.

The party noving for summary judgnent "bears the initial
responsibility of informng the district court of the basis for its
motion, and identifying those portions of "the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any,' which it believes
denonstrate the absence of a genuine issue of material fact."
Celotex Corp. v. Catrett, 477 U.S. 317, 323, 106 S.C. 2548, 2552,
91 L.Ed.2d 265 (1986) (citations omtted). |If the non-nobvant is
faced wwth a notion for summary judgnment "nmade and supported" as
provi ded by Rule 56, the non-novant cannot survive the notion by
resting on the nere allegations of its pleadings. See Id.;
Sl aughter v. Allstate Ins. Co., 803 F.2d 857, 860 (5th Cr.1986).

Robi now t z nakes several argunments as to why D Qench Duhne
should not apply to this case. First, he contends that D OCench
Duhne does not apply because the suit does not involve a note or
debt. Second, he argues that the doctrine does not apply to bar
clains for breach of fiduciary duty. Next, he argues that D Cench

Duhne does not bar his clains agai nst FA C and Shawrut because t hey



are subsidiaries of a failed insured savings and | oan institution
and not entitled to the jurisprudential and statutory bar.
Robi now t z t hen argues that the RTC s know edge at the tine of suit
serves to preclude application of D Qench. Finally, Robinowtz
argues that the transaction, the settlenent of real estate
partnership agreenents with a | ender, is not a banking function and
is therefore not covered by D Cench Duhne. We consi der these
argunent s bel ow.
L1,
A
Robinowtz first argues that the D Oench Duhnme doctrine and
8§ 1823 of FIRREA should not apply to bar his claimfor breach of
fiduciary duty because that claimis unrelated to a note or debt.*
According to Robinowitz, D GCench Duhnme applies only when a party is
attenpting to wuse an unrecorded agreenent as a defense to
collection efforts by a receiver of a debt or obligation.
Qur cases do not support Robinowtz's argunent for such a
narrow application of D Qench Duhne. We have held that D OCench

Duhne also applies in a case "with an affirmative claim against

4Section 1823 of FIRREA is the statutory codification of the
comon | aw D Gench Duhne doctrine. It provides that "[n]o
agreenent which tends to dimnish or defeat the interest of the
Corporation in any asset acquired by it under this section or
section 1821 of this title, either as security for a | oan or by
purchase or as receiver of any insured depository institution,
shal |l be valid against the Corporation unless such agreenent—1)
isinwiting, 2) was executed by the depository institution ..
3) was approved by the board of directors of the depository
institution or its loan commttee, ... and 4) has been,
continuously, fromthe tinme of its execution, an official record
of the depository institution.” 12 U S.C. § 1823(e) (1989).
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FDI C- Recei ver, with no note whose terns are subjected to a secret
protocol." Bowen v. FDIC, 915 F. 2d 1013, 1015 (5th Cr.1990); see
al so Beighley v. FDIC, 868 F.2d 776, 783-84 (5th C r.1989) (holding
that D OCench Duhne barred the plaintiff's clainms for breach of
contract, breach of fiduciary duty, prom ssory estoppel, and fraud
arising froman unwitten agreenent by the bank to finance a third
party's purchase of collateral fromthe plaintiff).

Robi nowtz's argunent that D Cench Duhne has no application
because the suit is not related to a note or debt is therefore
wi thout nmerit.

B

Robi now t z next argues that although courts have, in dicta,
purported to apply D OGench Duhnme to bar clains for breach of
fiduciary duty where no fiduciary relationship was proven, no cases
have held that D Oench Duhnme bars clainms for breach of fiduciary
duty where the fiduciary relationship is established. He argues
that the fiduciary relationship has been established here because
he and the Defendants entered witten partnership agreenents. He
argues that his claimis based on these agreenents, not Defendants
oral assertion that they were going to stop financing the project.

We di sagree. Even assumng proof of a fiduciary

rel ati onship,® Robinowitz's clainms are based not on any partnership

The RTC argues that there is no fiduciary relationship
between G bral tar Savi ngs and Robi nowitz because G braltar
Savings was not a party to any of the joint ventures and argues
there is no fiduciary relationship between Robi nowtz and Shawnut
because Shawmut was a partner only under the 1983 joint venture
that termnated in 1985. However, the Texas court of appeals in
reversing the state court's grant of summary judgnent to the bank
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agreenents but on Defendants' alleged oral m srepresentation during
the settl enment neeting about their futureintentions to i medi ately
di spose of the Glleria project. According to Robinowitz, this
alleged representation induced him to sign the Settlenent
Agr eenent . The alleged m srepresentation was not witten or
recorded according to the requirenents of § 1823.

Robinowtz's claim is analogous to one for fraudulent
i nducenment which is barred by D Cench Duhne. Langley v. FD C, 484
UsS 86, 108 S.Ct. 396, 98 L.Ed.2d 340 (1987). In Langl ey, the
plaintiffs claimed that the Bank fraudulently induced them to
borrow funds to invest in property by orally m srepresenting the
size of the property. The Court held that the oral
m srepresentation regarding the nature of the property was
sufficient to constitute an "agreenent"” within the neaning of 8§
1823. 1d. at 92, 108 S.Ct. at 401. It then held that even if the
m srepresentation was fraudulent, § 1823 still barred a cl ai mbased
on the representation unless it net the recording requirenents.
ld. at 93-94, 108 S.Ct. at 402. Robinowitz's claimthat an oral
m srepresentation fraudulently i nduced himto enter the settl enent
agreenent, |ike the Langleys' <claim that the bank's ora
m srepresentation regarding the property induced them to borrow
funds, is also barred by D Cench Duhne. See also, FDI C v. Payne,
973 F.2d 403 (5th Cir.1992) (D QGench Duhne doctrine bars Payne's

found that there was a fact issue as to "whet her [defendants]
made material msrepresentations which were fraudulent and in
violation of its fiduciary duty." The district court did not
di scuss whet her Robinowi tz had established a fiduciary duty
bet ween hi nsel f and Def endants.



claim of f raudul ent i nducenent based on bank' s oral
m srepresentati on about financial condition of person Payne agreed
to guarantee); Beighley v. FDIC, 868 F.2d at 784 n. 12 (D Cench
Duhne bars Beighley's claim for breach of fiduciary duty arising
out of bank's alleged oral agreenent to finance the purchase of
col l ateral property).

C.

Next, Robinow tz argues that even if D Oench Duhnme applies to
bar cl ai ns based on fraudul ent inducenent, it does not bar clains
agai nst subsi di ari es and sub-subsi di ari es of prot ect ed
institutions.® This <circuit has not vyet addressed whether
subsidiaries may assert defenses available under D Cench Duhne.
See, Al exandria Associates v. Mtchell, 2 F.3d 598, 601 n. 10 (5th
Cir.1993) (choosing not to address issue).

At | east three other circuits have addressed this issue. Al
of them reached the conclusion that wholly-owned subsidiaries of
failed institutions nmay al so assert D Cench Duhne defenses to bar
cl ai ns based on secret or oral agreenents. See, Sweeney v. RTC, 16
F.3d 1 (1st G r.1994) (D Cench Duhne extends to the financial
interest of any wholly owned subsidiary of a failed institution);
Aiver v. RTC, 955 F.2d 583, 585-86 (8th G r.1992) ("D Qench
doctrine extends broadly to cover any secret agreenent adversely

affecting the value of a financial interest that has conme within

Shawnut was a whol | y-owned subsidiary of G braltar Savings
and FG C was a whol | y-owned subsidiary of Shawut at the tinme of
the events giving rise to Robinowitz's clains. Shawrut's stock
was sold in 1989 to El Paso Savi ngs Associ ation, which was put
into receivership in 1991.



the RTC s control as receiver of a failed financial institution"
including the financial interest of wholly-owned subsidiaries);
Victor Hotel Corp. v. FCA Mrtgage Corp., 928 F.2d 1077 (1lilth
Cir.1991) (sane).

W agree with our sister circuits that the D Gench Duhne
defense is available to wholly owned subsidiaries of the insured
institution. Federal regqulators have to "rely on a financial
institution's records and its assets, such as wholly-owned
subsidiaries, to determne solvency for regulatory purposes.”
Victor Hotel, 928 F.2d at 1083. They nust be able to exam ne the
records of the subsidiary, as well as the parent, especially since
the subsidiary nmay constitute a najor asset of the parent. Such
reliance i s necessary to enable the federal regul ators to persuade
sol vent banks to assume the accounts of the failed institutions.
Therefore, the district court correctly extended the D OCench Duhne
defense to Shawmut and FG C.

D

Robi nowi t z next argues that if RTC has know edge of the side
agreenent or secret promse, then D QGench Duhnme does not apply.
Robi now tz asserts that the RTC knew about his claimat |east two
years before the RTC took over G braltar Savings. Robi nowitz's
suit had been pendi ng agai nst Shawrut for two years and had been
appeal ed to the Texas appell ate and Texas Suprene Court before RTC
assuned G braltar Savings. However, the Suprene Court has al ready
addressed this issue and held that know edge by the FDIC is

irrel evant:
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[ Kl n oW edge of the m srepresentation by the FDIC prior to its
acquisition of the note is not relevant to whether § 1823(e)
applies.... An agreenent is an agreenent whether or not the

FDIC knows of it.... The statutory requirenents that an

agreenent be approved by the bank's board or |oan commttee

and filed contenporaneously in the bank's records assure
prudent consideration of the loan before it is nade, and
prot ect against collusive reconstruction of the | oan terns by

bank officials and borrowers.... Know edge by the FDI C coul d

substitute for the |atter protectiononly if it existed at the

very nonent the agreenent was concl uded, and coul d substitute

for the fornmer assurance not at all.
ld. at 94-95, 108 S.Ct. at 402-403. See also, Bell & Mirphy v.
Interfirst, 894 F.2d 750, 753 (5th Cr.), cert. denied, 498 U S
895, 111 S.Ct. 244, 112 L. Ed.2d 203 (1990) (D Cench bars cl ai meven
though | awsuit was filed against financial institution before it
was decl ared insolvent). The key factor in the application of the
D Cench Duhne doctrine is whether the borrower "lent hinself to a
schene or arrangenent whereby banking authorities are likely to be
m sl ed. " Bowen v. FDIC, 915 F.2d 1013, 1015 (5th G r.1990)
(quoting D Cench ). Robinowitz lent hinself to such a schene or
arrangenent when he failed to include in the Settl enent Agreenent
the alleged condition, that he was selling his interest in the
project because G braltar Savings was withdrawing its support.
MMIllan v. Mank Forth Wrth, NA, 4 F.3d 362, 368 (5th
Cir.1993).

E.

Finally, Robinowitz argues that the real estate partnership
transactions at issue here are outside the traditional banking
function, and therefore are not covered by D Cench Duhne. He
relies on the recent decision in Al exandria Associates, Ltd. v.
Mtchell Co., 2 F.3d 598 (5th Cr.1993), in which this court
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declined to apply D Cench Duhnme to the comercial sale of
partnership interests in a real estate devel opnent venture by a
third generation subsidiary of a failed institution.

In Alexandria, the third generation subsidiary of Al tus Bank,
the Mtchells, forned limted partnerships to build, own and
operate apartnent buil ding conpl exes through HUD financing. They
sold partnership interests in the apartnent conplexes to
plaintiffs, LaSala and Al exandria. Alexandria then attenpted to
syndicate its partnership interests, in order to pay off its
purchase | oan i ndebt edness, and when its attenpts failed, sued the
Mtchells alleging comon |aw fraud and violations of state
securities | aw based on the Mtchells' oral m srepresentations of
the value of the property. Id. at 600. This court declined to
extend D Cench Duhne to these non-banking transactions: "[B]anks
sinply do not engage in the sale of partnership interests in rea
estate devel opnent ventures in the ordinary course of banking
busi ness. "’

Al exandria is distinguishable fromtoday's case and does not
control it. Although G braltar Savings had a proprietary interest
in the real estate at issue, its primary relationship wth
Robi nowtz was as a Il ender. Unlike the parent bank in Al exandri a,
whi ch did not nmake any | oans on the project, G braltar Savings had

about $100 mllion in outstanding |oans on the Galleria project;

This court recogni zed that a regul atory agency serving as a
conservator or receiver of a failed institution m ght engage in
liquidation of that bank's assets and be within the D Oench Duhne
doctrine. 1d. at 603, n. 30.
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including $69 mllion in permanent | oan comitnents and $9 nillion
t hat Robinowitz borrowed to fund the original |and purchase. Thus
G braltar was perform ng a qui ntessenti al banki ng function. One of
Robinowtz's main conplaints is that G braltar Savings tightened
the funding spigot to pressure himinto selling his interest. The
Def endants here sought to settle disputes over their financing of
a project, not to nmke an ordinary commercial investnent.
Therefore, D Oench Duhne applies to bar Robinowitz's clainms. OPS
Shopping Center v. FDIC, 992 F.2d 306 (1ith G r.1993) (D Cench
Duhne applies to  Dbar clainms involving ordinary banking
transactions).
| V.

D Cench Duhnme applies to bar all of Robinowtz's clains based
on alleged oral msrepresentations nade by officers of a failed
institution. We therefore AFFIRM the judgnent of the district

court.
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