UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1257
Summary Cal endar

FREDDY GARCI A,
Pl ai ntiff-Appellant,
ver sus
ELF ATOCHEM NORTH AMERI CA,
d/ b/a Ozark Mahoning & Co.,
ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for the
Northern District of Texas

( July 29, 1994 )

Bef ore GARWOOD, SM TH and DEMOSS, Circuit Judges.
GARWOOD, Circuit Judge:

Plaintiff-appellant Freddy Garcia (Garcia) filed this suit
agai nst defendant s-appel | ees EI f AtochemNorth Anerica, Inc. (Elf),
Jerry Mowel | (Mowel ), and Rayford Locke (Locke) (collectively, the
def endants), alleging that he had been sexual | y harassed during his
enpl oynent in violation of Title VIl of the Cvil R ghts Act of
1964, 42 U.S.C. 8§ 2000e, et seq. (Title VII). The district court
granted sunmary judgnent in favor of the defendants and di sm ssed

Garcia's case. Garcia now appeals. W affirm



Facts and Proceedi ngs Bel ow

Garcia began working at the Seagraves, Texas, plant of the
Ozar k- Mahoni ng Conpany (Seagraves Ozark) in Decenber 1984.
Seagraves Ozark is a Delaware corporation, and is a wholly-owned
subsidiary of Delaware Chem cals Corporation, which in turn is a
subsidiary of EIf. Mwell was a plant manager at Seagraves Ozark
during Garcia's enploynent there. Locke was a plant forenman at
Seagraves Ozark during this sanme period, but left the plant in
February 1992 and did not return. Although Locke was a supervi sor
at Seagraves Ozark, he was not Garcia's supervisor.

Garcia's enploynent at Seagraves Ozark was governed by a
col |l ective bargai ni ng agreenent between Seagraves Ozark and Local
826 of the International Union of Qperating Engineers (the Union).
The agreenent contains provisions prohibiting sex discrimnation
and establishing a grievance and arbitration procedure.

On May 3, 1991, CGarcia reported to his Union steward, Vick
Cornett, who then reported to Mwell, that Locke had "sexually
harassed" Garcia. Garcia alleged that on several occasi ons between
March and May of 1991, Locke had approached Garcia from behi nd and
"reach[ed] around and grab[bed] [Garcia's] crotch area and na[ de]
sexual notions from behind [Garcia]." In response to Garcia's
conpl ai nt, Seagraves Ozark repri manded Locke and i nfornmed hi mthat
any further incidents would result in his termnation. After he
was reprimnded, no further incidents occurred between Locke and
Garcia and Garcia continued to work at Seagraves Qzark.

Prior to Garcia's conpl ai nt, Seagraves Ozark had recei ved two

other arguably simlar conplaints about Locke's conduct: one in



1986 and one in 1988. The conduct conpl ai ned of was viewed as
"horseplay" and was not alleged to be sexually notivated. After
these conplaints, Locke was counselled about his behavior and
informed that his conduct was not appropriate for a supervisor
Foll ow ng this counselling, no further conplaints were reported to
Seagraves Ozark until Garcia's May 3, 1991, conplaint.

On June 4, 1991, Garcia filed a charge of enploynment
discrimnation with the Equal Enpl oynent OCpportunities Comm ssion

(EEQC) . Thereafter, on June 30, 1992, Garcia filed the instant

action. In his conplaint, Garcia all eged that he had been sexually
harassed in violation of Title VII, and naned as defendants Elf,
Mowel |, and Locke. Garcia's conplaint also alleged several state

| aw causes of action. He sought conpensatory and punitive damages,
as well as costs, fees, and any "[i]njunctive relief the Court may
deemjust."

On February 1, 1993, Mowell and EIf filed a notion for summary
judgnent as to all clains. Locke filed a separate notion for
summary judgnent on that sane date. On March 1, 1993, the district
court granted the defendants' notions for summary judgnent as to
the Title VII claim The court based its decision on its
conclusions that (1) neither Garcia nor Locke were enployees of
El f, but were i nstead enpl oyees of Seagraves Ozark; (2) Mowel | took
i medi ate corrective steps in response to Garcia's May 3, 1991
conplaint; (3) Locke did not bother or attenpt to harass Garcia
after the warning and reprimand by Mwell in My of 1991; (4)
Seagraves Ozark had a policy prohibiting sexual harassnent posted

on its bulletin board for several years prior to May 1991; and (5)



because Garcia failed to nane Locke as a respondent in his EEQOC
conpl ai nt, he had not exhausted his adm ni strative renedi es agai nst
Locke in the alleged sexual harassnent claim In addition to
granting sunmary judgnent on the Title VII claim the district
court dism ssed the state |law clains w thout prejudice.

The district court subsequently denied Garcia's notion for
reconsi deration which was directed tothe Title VII claimonly. On
appeal, Garcia challenges only the summary judgnent on the Title
VIl claim

Di scussi on

This case cones to us froma grant of summary judgnent agai nst
the party with the burden of proof at trial. In reviewing a
summary judgnent, we review the record de novo, see Topalian v.
Ehrman, 954 F.2d 1125, 1131 (5th Cr.), cert. denied, 113 S.C. 82
(1992), and we apply the sanme standard as the district court.
VWaltrman v. Int'|l Paper Co., 875 F.2d 468, 474 (5th Gr. 1989). W
must "reviewthe facts drawing all inferences nost favorable to the
party opposing the notion." Reid v. State Farm Mut. Auto. Ins
Co., 784 F.2d 577, 578 (5th Cr. 1986). |If the record taken as a
whol e could not lead a rational jury to find for the nonnoving
party, there is no genuine issue for trial. Boeing Co. v. Shipnman,
411 F. 2d 365, 374-75 (5th GCr. 1969) (en banc). "Such a finding
may be supported by the absence of evidence to establish an
essential elenent of the nonnoving party's case.” Hi bernia Nat'l
Bank v. Carner, 997 F.2d 94, 98 (5th Cr. 1993) (citations
omtted). Additionally, "[wje may affirm a summary judgnent on

grounds ot her than those relied upon by the district court when we
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find in the record an adequate and independent basis for that
result." Brown v. Southwestern Bell Tel. Co., 901 F.2d 1250, 1255
(5th Cr. 1990) (citations omtted). Once a novant who does not
have the burden of proof at trial mnekes a properly supported
nmotion, the burden shifts to the nonnovant to show that a summary
j udgnent should not be granted. Celotex Corporation v. Catrett,
106 S. . 2548, 2552-53 (1986). A party opposing such a sunmary
judgnent notion may not rest upon nere allegations of his
pl eadi ngs, but nust set forth and support by sunmary | udgnent
evi dence specific facts showi ng the existence of a genuine issue
for trial. Anderson v. Liberty Lobby, Inc., 106 S.C. 2505, 2514
(1986) .

Title VII provides that where a court finds that an enpl oyer
has engaged in unlawful enploynent practices, it may order action

"which may include, but is not [imted to, reinstatenent or hiring

of enployees, wth or wthout back pay, . . . or any other
equitable relief as the court deens appropriate.” 42 U.S.C. 8§
2000e-5(g). Conpensatory and punitive danages are not avail able

under Title VII for conduct occurring before the effective date of
the Gvil R ghts Act of 1991. Landgraf v. USI Film Prods., 968
F.2d 427, 431 (5th CGr. 1992), aff'd, 114 S. C. 1483 (1994).

Si nce the conduct conpl ai ned of by Garcia took place in May of
1991, and the danmages provisions of the GCvil R ghts Act of 1991
di d not becone effective until Novenber 21, 1991, Garcia could only
seek equitable relief. Yet, because Garcia continued to work for
Seagraves (Qzark in the sane position with at |east the sane

conpensati on, and because Locke no |onger works for Seagraves



Ozark, neither an award of back pay nor any other form of
injunctive relief would be appropriate. Thus, any harm Garci a may
have suffered as a result of Locke's harassnent is not redressible
under Title VII. For this reason, Garcia's claimfails and we w ||
uphol d the summary judgnent.

Garcia's Title VII claimwas al so properly dism ssed because
he did not establish a prinma facie case against any of the
def endant s.

l. Def endant s

A. Ef Atochem

Title VIl prohibits an "Enpl oyer” fromdi scrim nating "agai nst
any i ndividual with respect to his conpensation, terns, conditions,
or privileges of enploynent, because of such individual's
sex." 42 U.S.C 8§ 2000e-2(a)(1). The district court concluded
that summary judgnment was appropriate as to EIf in part because
Title VII liability attaches only to the plaintiff's enpl oyer, and
the court found that EIf was not Garcia' s "Enployer" for the
pur poses of the statute.

In his response to ElIf's notion for summary judgnent, Garcia
argued that the district court should find that Ef was his
enpl oyer based solely on Mwell's deposition testinony that (1)
Garci a was enpl oyed by Seagraves Ozark, and (2) Seagraves Qzark is
a whol ly owned subsidiary of EIf. These two facts standi ng al one,
however, are not enough to establish that EIf is Garcia' s enpl oyer.

Apparently, Garcia's argunent is that EIf and Seagraves Ozark
are a "single, integrated enterprise," making Seagraves Ozark's

status as Garcia's enployer attributable to EIf. Although "[t]he



term'enployer' as used in Title VII of the Cvil R ghts Act was
neant to be liberally construed,"! a parent and subsi diary cannot
be found to "represent a single, integrated enterprise" in the
absence of evidence of "(1) interrelation of operations, (2)
centralized control of l|abor relations, (3) conmbn managenent, and
(4) common ownership or financial control." Trevino v. Cel anese
Corp., 701 F.2d 397, 403-04 (5th Gr. 1983); see al so Arnbruster v.
Quinn, 711 F.2d 1332 (6th Cr. 1983) (parent and subsidiary which
were highly integrated with respect to ownership and operations
constituted single "enployer"). But cf. Nationwi de Miut. Ins. Co.
v. Darden, 112 S. C. 1344, 1348-49 (1992) (noting that when a
statute does not helpfully define a term courts should not apply
a neaning that is broader than its comon-law definition, in
adopting comon-law test for deciding who qualifies as an
"enpl oyee" under ERISA). In the case sub judice, Garcia failed to

identify any such evidence in his opposition to EIf's notion for

. The term "enployer” is defined in the Act as foll ows:

"(b) The term ' enployer' neans a person engaged in an

i ndustry affecting commerce who has fifteen or nore
enpl oyees for each working day in each of twenty or
nore cal endar weeks in the current or preceding

cal endar year, and any agent of such a person, but such
term does not include (1) the United States, a
corporation wholly owned by the Governnent of the
United States, an Indian tribe, or any departnent or
agency of the District of Colunbia subject by statute
to procedures of the conpetitive service (as defined in
section 2102 of Title 5), or (2) a bona fide private
menbership club (other than a | abor organi zation) which
is exenpt fromtaxation under section 501(c) of Title
26, except that during the first year after March 24,
1972, persons having fewer than twenty-five enpl oyees
(and their agents) shall not be considered enpl oyers."”
42 U.S.C. A 8 2000e(b) (1981).
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summary judgnent. Hence, the district court was correct in finding
that EIf was not Garcia's enployer for the purposes of Title VI,
and was thus correct in granting summary judgnent in favor of ElIf
on that basis.

B. Locke

As noted above, Title VII liability attaches only to a
plaintiff's "enpl oyer." Section 2000e(b) defines an enpl oyer as "a
person engaged in an industry affecting commerce . . . and any
agent of such a person." 42 U S.C. 8§ 2000e(b) (enphasis added).
Inthis Crcuit, we have accorded the phrase "any agent" a |i beral
construction. Harvey v. Blake, 913 F.2d 226, 227 (5th Cr. 1990)
(citing Rogers v. EEQCC, 454 F.2d 234, 238 (5th GCr. 1971), cert.
denied, 92 S. Ct. 2058 (1972), and Quijano v. University Federa
Credit Union, 617 F.2d 129, 131 (5th Gr. 1980)). "Under this
i beral construction, imediate supervisors are Enployers when
del egated the enployer's traditional rights, such as hiring and
firing." ld. (enphasis added) (citation omtted); see also
Ham lton v. Rodgers, 791 F.2d 439, 442-43 (5th Gr. 1986)
(construing the termenpl oyer to i nclude i nmedi at e supervi sors only
when they "participated in the decision-making process that forns
the basis of the discrimnation"). There can be no liability under
Title VI, however, "for the actions of nere co-workers." Harvey,
913 F. 2d at 228.

In the case sub judice, Garcia attenpts to hold Locke liable

under Title VII, even though it is undisputed that Locke was not



Garcia's supervisor.? To accept this argunment would require this
Court to further liberalize our construction of the term enpl oyer
to include all supervisory personnel, not just those with the
ability to hire or fire. We decline to do so. The purpose of
extendi ng "enpl oyer" status to imediate supervisors is to hold
liable those with power over the plaintiff which exceeds that of
mere co-workers. Here, Locke was not responsible for the terns and
conditions of Garcia' s enploynent, for his work assignnment within
t he conmpany, or for hiring or firing decisions. Because we see no
basis on which to extend Title VII liability to sonmeone in Locke's
position, summary judgnent was appropriate.

C. Mwell

The district court granted sunmary judgnent in favor of Mowel |
in part because the court found that (1) Mowell took pronpt action
agai nst Locke in response to Garcia's May 3, 1991, conplaint, and
(2) Mowell's actions were effective in that Locke did not bother or
attenpt to harass Garcia after the warning and reprimand in My
1991.

Assum ng, arguendo, that Mowel|l as Garcia's supervisor could
be considered an enpl oyer for the purposes of Title VII, and that
Locke's conduct toward Garcia constituted sexual harassnent under

Title Vil, ©Mwell nevertheless can be held l|liable for sexual

2 Al t hough Garcia's conpl aint does not make cl ear whet her he
is suing either Locke or Mowell in their individual capacity or
rather in their capacity as agents of Seagraves Ozark, we
construe Garcia's suit to be against Locke and Mowell in their
official capacity since Title VII liability does not attach to
i ndividuals acting in their individual capacity. Gant v. Lone
Star Co., 21 F.3d 649 (5th Gr. 1994).
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harassnment only if he knew or should have known of the harassnent
and failed to take pronpt renedial action which was "reasonably
calcul ated" to end the harassnent. See Jones v. Flagship Int'l
793 F.2d 714, 719-20 (5th Cr. 1986), cert. denied, 107 S.C. 952
(1987). "What is appropriate renedial action will necessarily
depend on the particular facts of the casesQthe severity and
persi stence of the harassnent, and the effectiveness of any initial
remedi al steps.” VWaltman, 875 F.2d at 479 (citing DeG ace v.
Runsfeld, 614 F.2d 796, 805 n.5 (1st Cir. 1980).

| medi ately after Garcia reported Locke's behavior to Mowel |,
Mowel | reprimanded Locke and warned hi mt hat any further harassnent
of Garcia would result in termnation. Garcia contends that this
action was not "reasonably calculated to end the harassnent."
Garcia's argunent is unpersuasive because not only were Mwell's
actions pronpt and reasonably cal cul ated to end t he harassnent, but
the harassnent actually ended. Hence, Garcia failed to satisfy
this prong of the Flagship test, and thus the district court was
correct in granting sunmary judgnent on Garcia's Title VII claim
agai nst Mowel | .
1. Sexual Harassnent

Finally, we held in G ddens v. Shell Ol Co., No. 92-8533 (5th
Cr. Dec. 6, 1993) (unpublished), that "[h]arassnment by a nale
supervi sor agai nst a nmal e subordi nate does not state a cl ai munder
Title VII even though the harassnent has sexual overtones. Title
VI | addresses gender discrimnation.”" Accord Goluszek v. Smth
697 F. Supp. 1452, 1456 (N.D. IIl. 1988). Thus, what Locke did to

Garcia could not in any event constitute sexual harassnment within
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the purview of Title VII, and hence sunmary judgnment in favor of
all defendants was proper on this basis also.
Concl usi on
For the reasons stated above, Garcia' s argunents on appeal are
rejected and the district court's judgnent is accordingly

AFF| RMED.
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