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Before SM TH and BARKSDALE, Circuit Judges, WALTER * District
Judge.

JERRY EE. SMTH, G rcuit Judge:
In this consolidated appeal, plaintiffs Phillips Petrol eum

Conpany ("Phillips") and Atlantic Richfield Conpany ("Arco") appeal

"District Judge of the Western District of Louisiana,
sitting by designation.



a sunmary | udgnent. Phillips and Arco contend that (1) the
six-year limtations period of 28 U S C 8§ 2415(a) barred the
adm ni strative order issued by M neral s Managenent Service (" MVE")
of the Departnent of Interior ("DA") requiring the recal cul ation
and paynent of additional oil and gas royalties based upon an
unpublished MVS royalty-valuation procedure (the "Procedure
Paper"); (2) defendants failed properly to initiate an audit
pursuant to the Federal GI and Gas Royalty Mnagenent Act
("FOGRMA"), 30 U.S.C. 88 1701-1757; and (3) MV S promul gated the
Procedure Paper w thout notice and comment required under the
Adm ni strative Procedure Act of 1982 ("APA"), 5 U.S.C. 88 552, 553.
Phillips further asserts that defendants failed to conply with the
Paperwor k Reduction Act, 44 U S.C. 88 3501-3520. Concl udi ng that
MVE promul gated a substantive rule wi thout notice and comment, we
reverse.
| .
A

DA is responsible for issuing and adm nistering oil and gas
| eases for federal |ands. 30 U.S.C. 88 181, 223-237. FOGRVA
directs the Secretary of Interior (the "Secretary") to establish "a
conprehensive inspection, collection and fiscal and production
accounting and auditing system to provide the capability to
accurately determine oil and gas royalties, interest, fines,
penal ties, fees, deposits, and other paynents owed, and to coll ect
and account for such anpbunts in a tinely manner." 30 U S C 8§

1711(a). FOGRMA further provides that the Secretary "shall audit



and reconcile, to the extent practicable, all current and past
| ease accounts for |eases of oil or gas and take appropriate
actions to nmake additional collections or refunds as warrant ed,
[and] may al so audit accounts and records of selected | essees and
operators." 1d. 8 1711(c)(1). MV S is the agency wthin the DO
that is responsible for auditing royalty paynents on federal and
I ndian oil and gas | eases.

Phil l'i ps and Arco hol d nunerous | eases on federal and offshore
| ands. As | essees, they pay royalties to the governnent based upon
t he val ue of the production saved, renoved, or sold fromthe | eased
prem ses. Up until March 1, 1988, DA considered several factors
in determning the value of federal offshore production for royalty
pur poses:

The val ue of production shall never be less than fair market

val ue. The value used in the conputation of royalty shall be

determned by the Director. |In establishing the value, the

Director shall consider: (a) The highest price paid for a

part or for a mpjority of |like-quality products produced from

the field or area; (b) the price received by the | essee; (c)

posted prices; (d) regulated prices; and (e) other rel evant

matters. Under no circunstances shall the value of production
be |l ess than the gross proceeds accruing to the | essee from
the disposition of the produced substances or |ess than the
val ue conput ed on t he reasonabl e unit val ue established by the
Secretary.
30 CF.R 8§ 206.150 (1987).
On Decenber 14, 1984, MVS devel oped new criteria for valuing

natural gas liquid products ("NG&P s"),! as set forth in an

Mhen natural gas is produced that contains a high volunme of
i quefiabl e hydrocarbons (commonly known as "wet" gas), the gas
is sonmetinmes processed to separate the liquids fromthe dry
met hane, or "residue," gas. The liquids are then fractionated to
separate the NG.P' s, such as ethane, propane, butane, and natural
gasol i ne.



unpubl i shed internal agency paper referred to as the "Procedure
Paper." Instead of considering the range of the various types of
prices prescribed in the governing regul ati on, the Procedure Paper
focused entirely upon one type of price, the spot nmarket price:

MVE will take the highest and | owest published price for the

month fromthe appropriate [spot market price] bulletin. |If
the reported price [by the lessee] falls within this range,
the [l essee's] value wll normally be accepted by MM for

royal ty determ nation purposes...

If the prices used to calculate royalties fall below this
range, a mninmm value that is acceptable to MVS can be
det erm ned by devel opi ng an average val ue fromthe | owest and
hi ghest prices in the range.

In a Septenber 6, 1989, order, MVS advised Arco that it had
audited royalty paynents under five of Arco's federal offshore
| eases for the nonth of Septenber 1983. MVE directed Arco to
recalculate its royalties under the five I|eases, wusing the
Procedure Paper, for the period 1983-1989. In a Septenber 7, 1989,
order, MVB required Arco to recalculate and pay additional
royalties for all federal offshore |eases from 1983 to 1989. M
sent Arco another order on Septenber 29, 1989, requiring Arco to
recalculate its royalties using the Procedure Paper for all federal
of fshore | eases for a period from October 1980 to February 1988.
MVE sent simlar orders to Phillips in Septenber 1989, requiring
Phillips to recalculate and pay additional royalties, using the
Procedure Paper, on all offshore |eases between January 1977 and
February 1988.

B

Phillips filed three separate suits for declaratory and
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injunctive relief, disputing the validity of the MMS orders; at
about the same tinme, Arco filed a simlar action in the sanme court.
The four cases were consolidated, and the parties filed
cross-notions for summary judgnent. The district court allowed the
governnent to file a counterclai mseeking judicial enforcenent of
the orders, concluding that the statute of |imtations provision of
28 U S.C. 8§ 2415(a) did not apply to the contested orders, and
granted sunmary judgnent on the governnent's counterclaim
1.

The Procedure Paper is a "rule," and its pronulgation
constituted "rul emaki ng" within the neaning of the APA 2 Section
553 of the APA provides that an agency nust provide notice of a
proposed rule in the Federal Register and afford an opportunity for
interested persons to present their views. 5 U S.C 8§ 553(b), (c).
The required publication nmust be nmade not |ess than thirty days
before the effective date of the proposed rule. Id. 8 553(d). 1In
promul gati ng the Procedure Paper, MVS did not attenpt to conport
wWth these requirenents, as it argues that the requirenents of 8§
553 do not apply to the APA

The APA exenpts "interpretative rules, general statenents of

Title 5 U.S.C. §8 551(4) defines a "rule" as "an agency
statenent of general or particular applicability and future
ef fect designed to inplenent, interpret, or prescribe |aw or
policy or describing the organization, procedure, or practice
requi renents of an agency and includes [various substantive
agency functions] or practices bearing on any of the foregoing."
Section 551(5) defines "rul enmaki ng" as "agency process for
formul ati ng, anending, or repealing a rule."” |ndeed, MMS does
not argue that its action was not rul emaking but only that the
Procedure Paper was exenpt fromthe APA' s notice and coment
provi si ons.



policy, [and] rul es of agency organi zati on, procedure, or practice"
fromthe notice and conmment requirenents. 1d. 8 553(b)(A). In the
Procedure Paper itself, MV attenpted to avoid the notice and
coment requirenents of the APA by characterizing the rule as a
"yardstick." The Interior Board of Land Appeals called the rule
"essentially a policy guideline.” Conoco & ARCOOQ | & Gas Co., 110
| BLA 232, 242-43 (1989). This court, however, nust determ ne the
category into which the rule falls: "[T]he label that the
particul ar agency puts upon its given exercise of adm nistrative
power is not, for our purposes, conclusive; rather it is what the
agency does in fact." Brown Express, Inc. v. United States, 607
F.2d 695, 700 (5th G r.1979) (quoting Lew s-Mdta v. Secretary of
Labor, 469 F.2d 478, 481 (2d Cr.1972)). W review this |ega
i ssue de novo. See Munn v. Algee, 924 F.2d 568, 575 (5th Gr.),
cert. denied, --- US ----, 112 S.C. 277, 116 L. Ed. 2d 229 (1991).
A

MVE argues that the Procedure Paper nerely interprets the
existing royalty valuation regulation in the context of NGLP' s used
internally and not sold. It is therefore a clarification or
explanation of existing laws and regulations rather than a
substantive nodi fication of existing regul ati ons or adopti on of new
ones. See Continental GOl Co. v. Burns, 317 F.Supp. 194, 197
(D. Del.1970). Consequently, MVS concl udes, the Procedure Paper is
exenpt from the notice and coment requi renents as an
"Iinterpretative rule.”

"Interpretative rules" have been defined by this court in



Brown Express: "CGenerally speaking, it seens to be established
that "regul ations,' "substantive rules,' or "legislativerules' are
those which create law, usually inplenentary to an existing |aw,
whereas interpretative rules are statenents as to what the
admnistrative officer thinks the statute or regulation neans."
Brown Express, 607 F.2d at 700 (quoting G bson Wne Co. v. Snyder,
194 F.2d 329, 331 (D.C.Cr.1952)). The Procedure Paper is not an
interpretative rule, as it does not purport to interpret a statute
or regulation. Notw thstanding MVS' s assertion that the Procedure
Paper nerely announced t he approach MVE woul d take in interpreting
and applying 30 C F.R 8§ 206. 150, the Procedure Paper is not a nere
clarification. It defines no anbiguous term It gives no
of ficer's opinion about the neaning of the statute or regul ati ons.
Rather, it effects a change in the nethod used by MMS in val uing
NG.Ps.® As such, it is a new rule and cannot be interpretative.
Brown Express, 607 F.2d at 700.
B

MVE also contends that the Procedure Paper may be
characterized as a "general statenent of MMVS policy." A genera
statenent of policy is a statenent by an adm nistrative agency

announcing notivating factors the agency wll consider, or

SMVB clains that the Procedure Paper effects no change
because MM5 coul d have used spot market prices to value NGFP s
not sold. Under 30 CF.R 8 206. 150, "posted prices" are but one
factor to be used in valuing NGP royalties. And rules are
vi ewed as substantive when they "constrict the discretion of
agency officials by largely determ ning the i ssue addressed."”
Batterton v. Marshall, 648 F.2d 694, 702 (D.C. G r.1980) (footnote
omtted).



tentative goals toward which it will aim in determning the
resolution of a substantive question of regulation. 1d. at 701.

A general statenent of policy ... is nmerely an announcenent to

the public of the policy which the agency hopes to inplenent

in future rul emaki ngs or adjudications. A general statenent

of policy, like a press release, presages an upcom ng

rul emaki ng or announces t he course which the agency intends to

follow in future adjudications.
ld. (quoting Pacific Gas & Elec. Co. v. FPC, 506 F.2d 33, 38
(D.C.Gr.1974)). The Procedure Paper, however, does none of these
t hi ngs. It does not set a goal that future proceedi ngs nay
achi eve, for the change has already been made. |mmediately upon
its effective date, the five-factor valuation technique of 30
C.F.R § 206.150 was no longer to be followed. An announcenent
stating a change in the nethod by which an agency will val ue NGFP' s
is not a "general statenent of policy." Thus, the Procedure Paper
is not exenpt from APA requirenents as a "general statenent of
policy."

C.

Section 553(b)(A) al so exenpts "rul es of agency organi zati on,
procedure, or practice." Although the Procedure Paper woul d appear
to fall squarely within this exenption, for the change effected by
the Procedure Paper plainly relates to the internal practices of
MVB, the nere fact that it nay gui de MMS procedures does not nean
that the Procedure Paper is a "procedural™ rule for purposes of the
APA.

The Suprenme Court has stated that the notice and comment
provisions "were designed to assure fairness and nmature

consideration of rules of general application.” NLRB v. Wnan-
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Gordon Co., 394 U. S. 759, 764, 89 S.Ct. 1426, 1429, 22 L.Ed.2d 709
(1969). These provisions afford an opportunity for "the agency
promul gating the rule to educate itself before establishing rules
and procedures whi ch have a substantial inpact on those regul ated. ™
Texaco, Inc. v. Federal Power Conmmin, 412 F.2d 740, 744 (3d
Cir.1969). Congress realized that an agency's judgnent woul d be
only as good as the information upon which it drew. It prescribed
t hese procedures to ensure that the broadest base of information
woul d be provided to the agency by those nost interested and
perhaps best inforned on the subject of the rul emaking at hand.
See Shell Gl Co. v. Federal Energy Admn., 574 F.2d 512, 516
(Tenp. Ener. Ct . App. 1978) .

The proper test to be applied in considering a rule that my
arguably fall under the exenptions for "procedural rules" is as
stated by Brown Express: "[When a proposed regul ation of general
applicability has a substantial inpact on the regul ated industry,
or an inportant class of the nenbers or the products of that
i ndustry, notice and opportunity for comment should first be
provi ded." Brown Express, 607 F.2d at 702 (citation omtted). The
exenption of 8§ 553(b)(A) from the duty to provide notice by
publication does not extend to those procedural rules that depart
from existing practice and have a substantial inpact on those
regul at ed. Qur inquiry, therefore, is not whether the rule is
"substantive" or "procedural," but rather whether the rule wll
have a "substantial inpact” on those regul at ed.

We concl ude that the Procedure Paper does have a substanti al



i npact on those regulated in the industry. The rule narrowy
restricts the discretion of MVS officials in determ ning the val ue
of NGP s. It forecloses other valuation nethods by prescribing
bi ndi ng valuation criteria. Although the regulation allows the use
of posted prices in determ ning the value of NGP s, the Procedure
Paper nmandates the use of spot prices.* Thus, the Procedure Paper
does not even conport with the regulation in using posted prices.
Mor eover, the Procedure Paper elimnates the other four factors in
determ ning the val ue of NGP s.

This change in valuation technique dramatically affects the
royalty values of all oil and gas | eases. Thus, the Procedure
Paper should have been published in the Federal Register and
offered for notice and comment. A party may not be adversely
affected by a rule promulgated in violation of these requirenents.
5 US C § 552(a)(1).

L1l

We conclude that the Procedure Paper is a substantive rule,
and 8 553 of the APA controlled its pronulgation. W therefore
REVERSE the sunmmary judgnent and REMAND for such further

proceedi ngs as nay be necessary.

“A posted price is a publicly announced price at which a
purchaser is willing to buy a certain type and anount of
petrol eum products. Spot prices, on the other hand, reflect
actual transactions on a short-termor one-tine basis.
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