IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1584

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

ver sus

DI LLARD JACKI E SM THERS,
a/ k/a "Jackie", Jr.,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

(July 18, 1994)
Bef ore GOLDBERG, H GEd NBOTHAM and EM LIOM GARZA, Circuit Judges.
H G3 NBOTHAM Circuit Judge:

We reverse Dillard Jack Smthers' convictions for assisting
and conspiring in his brother's escape and renmand for a newtrial.
We grapple wth the concept that at sonme point an escape is
conplete and assisting the fleeing felon may constitute the crine
of harboring a fugitive but not assisting the escape.

| .

Jinmmy Smithers escaped from the Federal Correctional
Institution in Seagoville, Texas. Despite the reality that for
federal prisoners escape often may be little nore than turning off
the tel evision and wal ki ng away, the crine renmains that of escape.

In April 1992, Jimmy Smthers' w fe, Libby, began |iquidating her



property and |l eft her Texas hone. While away, she executed a power
of attorney authorizing Dillard Jack Smthers, Jimy's brother, to
sell what remained. Jack sold alnost everything in Libby's house
and sent her noney fromthe sales.

On  August 24, 1992, Jack and Libby visited Jimy at
Seagoville. The next norning, Libby and her daughter went to the
house of Cathy Curry, Jack's longtinme girlfriend, to pick up a
flatbed truck belonging to Jimmy. Jack was there, although he
usual ly worked at that tinme, and backed the truck out for Libby.
That evening, Jack and Curry went to the house where Libby was
stayi ng, where Jack hel ped | oad Libby's suitcase and sone tools
into his van. Li bby told her daughter that she was going on a
canoe trip and then left in Jack's van.

On August 26 Jimy wal ked away froma work detail and drove
away in a truck containing clothes and noney. He soon left that
truck and then, either in the flatbed truck or another vehicle,
pi cked up Li bby and drove north. [In Oklahoma, they stopped to buy
atravel trailer for $3,000 cash, and were seen driving his flatbed
t ruck.

On Decenber 15, 1992, U S. Marshal s executed a search warrant
on Curry's house and recovered a receipt for an express nail
package sent to "Libby Shull" in Bonners Ferry, |Idaho, a small town
near the Canadi an border. During questioning, Curry said that Jack
told her she should not send anything el se because that was "the

qui ckest way for themto get caught.” The marshals al so searched



Jack's hone and found a sketch allegedly show ng positions for
Jimmy's getaway vehi cl es.

U S. Mrshals captured Jinmmy and Libby in Bonners Ferry on
Decenber 15, 1992. In their trailer, marshals found noney bands
that had held cash. They also found a cal endar and expense book
i ndi cating that Jack had sent the couple $200 after the escape.

Jack Smthers was charged in two counts of a four count
indictnment that also nanmed Jinmmy, Libby, and Curry. Count 1
charged Jack with conspiring® to conmt the crinmes of escape,?
assisting an escape,® and harboring or concealing a fugitive.*
Count 3 charged himw th the substantive offense of assisting an
escape. Jimry and Libby pled guilty to the of fenses for which t hey
were charged, while Jack and Curry went to trial

At trial, Jack conceded that he had sent Ji my and Li bby noney
after the escape, and that he had known their | ocation but had not
disclosed it to |l awenforcenent officers. The court instructed the
jurors that these acts, standing alone, could not constitute the
crime of harboring and concealing. The jury found Jack Smthers
and Cathy Curry guilty on Counts 1 and 3. Jack received an 18
mont h prison sentence. This appeal followed.

118 U.S.C. § 371.
218 U.S.C. § 751.
318 U.S.C. § 752(a).
418 U.S.C. § 1072.



Smthers argues that the trial court erred by not instructing
that the crinme of aiding an escape ends once imedi ate active
pursuit of the escapee ends,® citing the Ninth Crcuit case of

United States v. Vowiell.® He contends that the jury could have

based his conviction on events after his brother eluded pursuit in
Texas. The governnent counters that Vow ell conflicts with United

States v. Bailey,” in which the Suprene Court held that the crine

of escape is a continuing crine.® Because escape is a continuing
crinme, argues the governnent, any aid to a known fugitive is
crimnal as well.

Smthers has the stronger position. The predecessor of the
current statute defined both the offense of assisting escape and

the offense of harboring and concealing a fugitive.?® Cases

The requested instruction said: "The crinme of aiding an
escape term nates once the escapee has reached tenporary safety.
When physical control over the escape has ended by flight beyond
i mredi ate active pursuit, the escape is conplete. After that point
in tinme, aid to the fugitive is no longer aiding the escape
al though it may be evidence of harboring and concealing.”

6869 F.2d 1264 (9th Cir. 1989).
7100 S. Ct. 624 (1980).

81d. at 636.

The statute provided:

Whoever shall rescue or attenpt to rescue, from the
custody of any officer or person lawfully assisting him
any person arrested upon a warrant or other process
i ssued under the provisions of any law of the United
states, or shall, directly or indirectly, aid, abet, or
assi st any person so arrested to escape fromthe custody
of such officer or other person, or shall harbor or
conceal any person for whose arrest a warrant or process
has been so issued, so as to prevent his discovery and
arrest, after notice or know edge of the fact that a
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interpreting that statute distinguished the levels of culpability
required by its different clauses, noting that the statute made
"any degree of assistance . . . crimnal inthe matter of aiding an
escape, but when dealing with preventing detection of a fugitive,
Congress used nore limted language . . . ."1° The nove from
assisting to harboring and concealing occurred when the escapee
el uded i medi ate pursuit.?!

Subsequent anmendments!? split that statute into two parts. The
| anguage about assisting escape noved to 18 U.S.C. § 752, and t he

| anguage about harboring and concealing noved to 18 U.S.C. § 1072. %

warrant or process has been issued for the apprehension
of such person, shall be fined not nore than $1, 000, or
i nprisoned not nore than six nonths, or both.

18 U.S.C. 8§ 246 (1940 ed.).

PUnited States v. Shapiro, 113 F.2d 891, 893 (2d Cir. 1940).

UUnited States v. Orth, 252 F. 566, 568 (4th Cir. 1918). See
al so Shapiro, 113 F.2d at 893. See generally Wayne R LaFave &
Austin W Scott, Jr., Cimnal lLaw 8 6.9(a) (2d ed. 1986)
(di scussing the devel opnent of the offense of "accessory after the
fact").

12The Reviser's Notes for both section 752 and 1072 indicate
that the newstatutes "consolidate" provisions fornerly codifiedin
several pl aces.

3The rel evant provision reads: "Woever rescues or attenpts
to rescue or instigates, aids or assists the escape, or attenpt to

escape, of any person . . . commtted to the custody of the
Attorney GCeneral or to any institution or facility by his
direction, shall, if the custody or confinenent is by virtue of

conviction of any offense, be fined not nore than $5, 000 or
i nprisoned not nore than five years, or both . "

4" Whoever willfully harbors or conceal s any prisoner after his
escape fromthe custody of the Attorney General or from a Federal
penal or correctional institution, shall be inprisoned not nore
than three years."



Courts continued to recogni ze that acts such as failing to discl ose
a fugitive's location and giving small anounts of financial
assi stance to a fugitive do not constitute the crinme of harboring
and conceal i ng.*® Further, the new harboring and conceal i ng statute
requires that the act of harboring or concealing a fugitive occur
"after his escape" from custody, underscoring the statenent in
earlier cases that harboring begins once immediate pursuit has
ended.

United States v. Bailey does not underm ne that distinction.

Bailey and the cases it cites hold that a fugitive asserting a
def ense of duress or necessity cannot renmain away once the events
forcing his absence fromcustody end. For exanple, when a prisoner
scal es the wall because others forced himto do so, the offense of
escape is commtted when the duress has ended and the prisoner
fails toreturn, even though it was not conmtted when the prisoner
went over the wall. In this practical sense the offense is said
to be continuing. That construction of section 751, in the context
of anal yzing the defenses of duress and necessity, does not define
the term"escape" in sections 752 and 1072. Applying it to those
statutes woul d read section 1072 out of existence, because it would

t hen be inpossible to harbor a fugitive "after his escape."'’

15See, e.g9., United States v. Stacey, 896 F.2d 75, 77 (5th Gir
1990) (citing United States v. Magness, 456 F.2d 976, 978 (9th Cr
1972); United States v. Fox, 416 F.2d 940, 941 (7th Cr. 1969)).

16100 S. Ct. at 636.

"See State v. Martinez, 781 P.2d 306 (NM C. App. 1989)
(di stinguishing New Mexico harboring and concealing statute from
the federal one because of this |anguage in the federal statute).
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The governnent points to the difficulty of determ ni ng when
i medi ate active pursuit has ended. But this determnation is no
more difficult than the fact-intensive inquiry Bailey requires as
to when a defense of necessity or duress ceases to be good.!® This
criticismis better directed to Congress.

L1,

Because we find that the requested instruction was
substantively correct, we next ask whether the charge given to the
jury substantially covered the requested instruction, and whet her
failure to give the requested instruction seriously inpaired
Smithers' ability to present a given defense.'® Smthers contends
that omtting the instruction kept him from defendi ng hinself by
of fering i nnocent explanations for his activity before the escape.

The governnent does not dispute that Smthers woul d have been
prejudiced if he was unable to argue this defense. Rat her, the
gover nnment contends that the charge substantially covered Smthers
requested instruction because it did not expressly allow the jury
to convict for assisting escape on acts taken after i1imedi ate
pursuit ended. This argunent fails because part of the definition

of the crinme of assisting escape is that it cannot occur after

8See Bailey, 100 S. C. at 635-36 (noting that an
i ndi spensabl e el enent" of a duress or necessity defense is proof of
"a bona fide effort to return to custody as soon as the clained
duress or necessity has lost its coercive force").

®United States v. Rubio, 834 F.2d 442, 448-49 (5th Cr. 1987);
United States v. Grissom 645 F. 2d 461, 464-65 (5th Gr. Unit A May
1981) .




i mredi ate pursuit ends. An instruction need not affirmatively
m sstate an offense to be erroneous.

The dissent suggests that the charge obviated the need for
Smthers' instruction because it required the jury to find that he

"aided in the escape of Jimmy Arnold Smthers,"” and specified that
hi s assi stance took place "in or about August 1992 and conti nui ng
t hrough at | east on or about August 26, 1992."2 The words "in or
about” and "at | east on or about" inply that the assistance could
have taken place at any tinme, and do not preclude the jury from
finding that aid to the escape occurred after the escape took
pl ace. Further, having the court specify the dates when assi stance
coul d occur invades the province of the jury by taking fromit the
fact-intensive question of when an escape ends.

In a simlar vein, the governnent contends that the closing
argunent s about the charge advanced Smthers' interpretation of the
| aw. Closing argunent is part of the totality of circunstances
considered in deciding if an omtted instruction has substantially
inmpaired a defendant's ability to advance a particul ar defense.?
The argunents in this case, however, do not conpensate for the | ack
of instruction.? The prosecution never addressed the i ssue except

to make a cryptic reference to "assistance pre-escape,” which did

not foreclose the jury fromfindi ng that assistance al so t ook pl ace

2The charge is reproduced in footnote 2 of the dissent.

2“Rubi 0, 834 F.2d at 449.

2®See United States v. Stowell, 953 F.2d 188, 189 (5th Cir.
1992); United States v. Burroughs, 876 F.2d 366, 369 (5th G
1989) .




post -escape. Smthers' |lawer briefly summarized his theory and

then, acknow edging that it was "rather technical,"” told the jury

that it mght "have to read the charge again and study it sone

nor e. The charge, of course, nade no reference to his theory.
Curry's | awyer expl ai ned the sanme theory by urgi ng that "everything
but harboring and conceali ng was over after August 26 according to
the governnent's indictnent” when the indictnent did not draw such
a concl usi on. We view this sonewhat confused argunent as being
caused by, rather than filling, a gap in the charge.

The governnent al so contends that an erroneous instruction on
an el enent of an of fense can be harml ess beyond a reasonabl e doubt,
if, given the factual circunstances of the case, the jury coul d not
have found the defendant guilty w thout naking the proper factual
finding as to that elenent.?® That rule does not apply to the
verdict formused in this case, because we cannot tell fromthe
jury's answers how it evaluated the evidence about Smthers'
actions before the escape.?

The flaw with this conviction also underm nes the conspiracy
convi ction. The general verdict form allowed conviction for

conspiracy to conmt any one of several offenses. The jury did not

have proper guidance as to one.?® W thus reverse the conspiracy

2®United States v. Saks, 964 F.2d 1514, 1521 (5th Cir. 1992).

2’See Burroughs, 876 F.2d at 370. See also United States V.
Marcell o, 876 F.2d 1147, 1153 (5th G r. 1989).

28See Giffin v. United States, 112 S. C. 466, 474 (1991)
(noting that "legal error"”™ includes the situation where "a
particular theory of conviction . . . fails to cone within the
statutory definition of the crine").
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conviction because it rested on legally insufficient grounds.?°

REVERSED AND REMANDED FOR A NEW TRI AL.

Yates v. United States, 354 U S. 298, 312 (1957).
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EMLIOM GARZA, Crcuit Judge, dissenting:

The i ssue before us is whether the district court abused its
discretion in failing to submt Smthers' proposed instruction.?3°

Bot h t he proposed instruction and the instruction which was gi ven3!

30 Smithers requested the following jury instruction

The crime of aiding an escape terminates once the escapee has
reached tenporary safety. Wen physical control over the escapee
has ended by flight beyond i nmediate active pursuit, the escape is
conpl et e. After that point in time, aid to the fugitive is no

| onger aiding the escape, although it may be evidence of harboring
and conceal i ng.

81 The trial court submitted in pertinent part the following jury
i nstructions:

To assist you in determ ning whether there was a conspiracy to (1)
effect the escape of Jimy Arnold Snmithers from the Federa
Correctional Institution at Seagoville, Texas; (2) instigate, aid,
and assist, and attenpt to instigate, aid, and assist, and attenpt
to instigate, aid and assist, the escape of Jinmy Arnold Snithers;
and (3) willfully harbor and conceal prisoner Jimy Arnold Smthers
after his escape from the custody of a federal -correctiona
institution, I will nowexplain to you the elenments of these object
offenses. . . . The second object of the conspiracy charged in
count 1 is instigating, aiding, and assisting escape, or attenpting
to do so. The elenents of this crine are set out in instructions in

count 3 below. . . . The third object of the conspiracy charged in
count 1 is willfully harboring and concealing. The elenents of this
crinme are:

First: That one or nore persons harbored and conceal ed Ji mmy
Arnold Smithers after his escape from the custody of the
Federal Correctional Institution at Seagoville, Texas, as
charged in the indictrment; and

Second: That Jimy Arnold Smithers was in federal custody and
departed from the Federal Correctional Institution at
Seagovil l e, Texas without perm ssion

The term"harbor" commonly neans to give refuge to, shelter, |odge,
care for, or protect. The term "conceal" comonly neans to hide

secrete; or keep out of sight, discovery, or know edge. The term
"cust ody" neans the detention of an individual by virtue of |awful

process or authority.

Under these definitions, to "harbor" or "conceal" requires sone

affirmative act of providing aid to a prisoner to avoid detection or
apprehension. Thus, failure to disclose a prisoner's location or

11



state that at sone point an escape ends.® Thus, the issue is not

giving financial assistance to an escaped prisoner could not,
standi ng al one, constitute harboring or concealing.

The Charge in Count 3 of the

| ndi ct ment
(Instigating, Ai di ng and
Assi sting Escape)

Count 3 of the indictment charges that in or about August 1992 and
continuing through at |east on or about August 26, 1992, in the
Dallas Division of the Northern District of Texas and el sewhere
def endants Lizbeth Shull Smithers and Dillard Jack Smithers, Jr.
aided and abetted by each other and by others, know ngly and
willfully aided and assisted in the escape of Jinmy Arnold Smithers
fromSeagovil | e Federal Correctional Institution, Seagoville, Texas,
after he had been conmitted to the custody of that institution by
direction of the Attorney General, in violation of Title 18, United
St at es Code, Sections 752(a) and 2.

Title 18, United States Code, Section 752(a) provides in pertinent

part:
Whoever . . . instigates, aids or assists the escape . . . of
any person . . . committed to the custody of the Attorney
General or to any institution or facility by his direction,
shall, if the custody or confinenent is by virtue of . . . [a]

conviction of any offense, be [guilty of an of fense agai nst
the United States].

Thus, 8 752(a) nakes it a crime for any person to instigate, aid or
assist in the escape of any person who is in federal custody. For
you to find defendant Dillard Jack Smthers, Jr. guilty of the crine
of aiding and assisting an escape, you nust be convinced that the
governnent has proven each of the follow ng four el enments beyond a
reasonabl e doubt:

First: that defendant Jinmmy Arnold Smithers was in federa
cust ody;

Second: that defendant Jimmy Arnold Smithers was in such
custody at an institution or facility where he was confined by
the direction of the Attorney General for conviction of an
of f ense;

Third: that defendant Dillard Jack Smthers, Jr. instigated,
ai ded or assisted in the escape of Jimy Arnold Smithers; and

Fourth: that defendant Jinmy Arnold Smithers knew he di d not
have pernission to | eave federal custody.

The term"cust ody" neans the detention of an individual by virtue of
| awful process or authority.

Al'so, in your consideration of count 3, the defendant Dillard Jack
Smithers, Jr. may be found guilty if you find beyond a reasonable
doubt that he conmitted the of fense hinself or caused its conmi ssion
through or with others (see instructions on aiding and abetting
bel ow) (enphasi s added).

12



the continuity of the escape,* but the nore troubl esone questi on))at
what poi nt does an escape end. The majority opinion concludes that
the tension between 18 U.S.C. § 752(a) (assisting an escape) and 18
US C 8§ 1072 (harboring or concealing a fugitive) requires an
additional instruction to the jury))that an escape ends when the
escapee reaches "tenporary safety" that is,® at the conpletion of
"inmredi ate active pursuit."® | disagree.

"Smthers argues that the trial court erred by not instructing

that the crinme of aiding an escape ends once imedi ate active

8 The district court instructed the jury that in order to convict Jack

Smithers of Count 1 (third object of the conspiracy, harboring and conceal ing)
it had to find "[t]hat one or nore persons harbored and conceal ed Ji My Snithers
after the escape . . . ." See supra note 2; see also 18 U.S.C. § 1072 ("Woever
wi Il fully harbors or conceals any prisoner after his escape fromthe custody of
the Attorney GCeneral or from a Federal penal or correctional institution,
. . . .") (enphasis added). In contrast, the district court instructed the jury
that in order to convict Jack Smithers of Counts 1 (second object of the
conspiracy, assisting an escape) and 3 (assisting an escape), it had to find
beyond a reasonabl e doubt, he "instigated, aided or assisted in the escape of
Jinmmy Arnold Snmithers." See supra note 2 (enphasis added).

4 | agree with the mpjority, that fromthe prospective of one who
assists or harbors an escapee, that "United States v. Bail ey does not undermni ne"
the distinction that harboring occurs "after the escape." See slip op. at 6;

United States v. Bailey, 444 U S. 394, 413 (1980) ("[We think it clear beyond
peradventure that escape from federal custody as defined in & 751(a) is a
continui ng of fense and that an escapee can be held liable for failure to return
to custody as well as for his initial departure."); slip op. at 6 ("In this
practical sense the offense [under 18 U S. C. § 751(a) (escape)] is said to be
continuing.").

5 | question whether instructing a jury that "an escape termi nates once
t he escapee has reached tenporary safety” is factually equivalent to instructing
it that the escape is conpl ete "when physical control over the escapee has ended
by flight beyond i medi ate active pursuit." But see infra note 6. The forner
focuses on the escapee (reaching tenporary safety); while the latter, on the
pursuer (inmediate active pursuit). The purposed instruction is confusing at
best .

6 See United States v. Vowiell, 869 F.2d 1264, 1268 (9th Cr. 1989)
("The crime of aiding an escape termnm nates once the escapee has reached t enporary
safety: ~Wen the physical control has ended by flight beyond i medi ate active
pursuit the escape is conplete. After that aid to the fugitive is no |onger
aiding his escape.'") (quoting Oth v. United States, 252 F. 566, 568 (4th Gr.
1918) (citations onmtted)). But see supra note 5 (Is reaching "tenmporary safety"
factual ly equivalent to the conpletion of "imedi ate active pursuit"?).

13



pursuit of the escapee ends, . . . ." Slip op. at 3-4. Thus,
"[h]e contends that the jury could have based his conviction on
events [which occurred in late October and Novenber 1992]7 after
his brother eluded pursuit in Texas." 1d. at 4. In his brief,
Sm thers states:

During closing argunent, Dillard Jack Smthers' counsel

conceded that his client sent Jinmmy and Libby Smthers

money, and failed to disclose their location to |aw

enforcenent. The trial court instructed the jurors that

these acts, standing alone, could not constitute

har bori ng and conceal i ng an escapee. However, in order

that the jury not erroneously conclude that these acts

constitute aiding the escape, Dllard Jack Smthers

requested that the trial court instruct the jurors that

the crine of aiding an escape term nates once the escapee

has reached a point of tenporary safety.?
Appellant's Brief at 8 (citations omtted). Accordi ngly, the
operative instruction which we nust examne is not the instruction
on the third object of the conspiracy))harboring and concealing
"after his escape”))but rather, the second object))assisting "inthe
escape."® See supra note 2.

Inportant to this analysis is that the district court
correctly instructed the jury on the charges contained in Counts 1

(second object of the conspiracy) and 3 of the indictnent and

! See Record on Appeal vol. 6, at 38-39, 120-21.

8 Thus, Smithers concedes, to the extent there is any evidence of
harboring and concealing an escapee, the trial court's instruction to the
jury)that "failure to disclose a prisoner's location or giving financial
assi stance to an escaped prisoner coul d not, standing al one, constitute harboring
or concealing"))correctly limted the jury's consideration on that object of the
conspiracy. See supra note 2.

9 Furthernore, since the first object of the conspiracy))escape))was

directed at the acts of Jimmy Smthers, see Record on Appeal Vol. 2, at 379-80,
the only object of the conspiracy on which Jack Smthers could have been
convi cted, given his concession on harboring and concealing, is the second
obj ect))assi sting Jimy's escape.

14



limted the jury's considerations to events occurring "in or about
August 1992 and conti nui ng t hrough at | east on or about!® August 26,
1992", the date of Jimy's escape.?! See id. Mreover, all of the
parties understood the court's instructiontolimt the evidenceto
events on or before August 26 and argued that understanding to the
jury.

Secondly, the trial court instructed the jury that it nust
find, beyond a reasonable doubt, "that defendant Dillard Jack
Smthers, Jr. instigated, aided or assisted in the escape of Jimmy
Arnold Smthers." See id. Thus, to the extent that Smthers

contends "[t] he jury may nevert hel ess have concl uded t hat there was

10 The district court further instructed the jury:

You will note that the indictnment charges that the offenses were
comitted “on or about' certain dates. The proof need not establish
with certainty the exact date of an alleged offense. It is

sufficient if the evidence in the case establishes beyond a
reasonabl e doubt that an of fense was committed on a date reasonably
near the date all eged.

See id. at 371.

1 | disagree with the majority's view that events occurring in |late
COct ober and Novenber 1992 are reasonably near "at |east on or about August 26,
1992". See also infra note 12 and acconpanyi ng text.

12 See Record on Appeal vol. 8, at 49 (Smithers' attorney stated in
closing argunent: "Assisting the escape nmeans assisting the escape from the
institution. Don't confuse that with harboring and concealing. The bottomline
| submit is that you should only convict Smithers if you believe that he knew
about it in advance, the escape in advance or assisted it in advance or according
to an instruction you will find in the conspiracy charge if he joined a
conspiracy with full knowl edge of its scope and all of that was done in
furtherance of the conspiracy."); id. at 62-63 (Curry's attorney stated: "And
everyt hi ng but harboring and conceal i ng was over after August 26 according to the
governnent's indictnent. The escape was on the 26th. Al over after the 26th
except the harboring and concealing."); id. at 71 (The prosecutor argued: "Been
a lot of Ilanguage about Jinmmy Smithers leaving the federal penitentiary at
Seagovill e. He escaped. He escaped with the assistance of these two def endants.
And t he assi stance pre-escape, here is sone of theitens. . . . The |liquidation,
the |l oading of the blue van, the visitation, the chicken scratch nap, the blue
van again because it nysteriously appears back at Papa Bear's, the tel ephone
calls, look at those telephone bills, at the patterns that they present to

you.").
15



sufficient evidence that he conspired to aid the escape by
i nproperly considering evidence of assistance rendered after the
escapee reached a point of tenporary safety,” Appellant's Brief at
14, the trial court correctly limted the jury's consideration to
t hose events surrounding Jinmy's escape on or about August 26.13
Moreover, Smithers concedes "[arguing] in his closing
statenent that the jury should only find that he aided the escape
if he rendered assistance to the escapee prior to the escape,”
al though he maintains that "w thout the requested instruction the
jury was free to disregard [this argunent]."” Appellant's Reply
Brief at 4 (citation omtted). G ven the instruction which the

trial court gave on assisting the escape, the jury was not free "to
di sregard” Smthers' argunent.

| al so di sagree that Smthers' proposed instruction, see supra
note 1, is a correct statenment of the law. This added definition
has no statutory or |egislative history support and very little

conmon | aw support.* Had Congress desired to define that exact

13 To the extent, however, that Smithers argues that evidence that he

"sent Jimmy . . . noney, and failed to disclose [his] location" is irrelevant to
the conspiracy or substantive count of assisting the escape, he is mistaken:
This evidence is, at least, relevant to prove "notive, . . . intent, plan,
know edge, . . . , or absence of mi stake or accident." See Fed. R Evid. 404(b).

14 Oth cites "2 Warton, O. L. 2606; 1 Russell on Crimes, 467; 10
R C.L. 579; Smith v. State, 8 Ga. App. 297, 68 S.E. 1071; State v. Ritchie, 107
N.C. 857, 12 S.E. 251," Oth, 252 F. at 568, while Vowiell cites, "Oth v. United
States, 252 F. 566, 568 (4th Cr. 1918); see Wharton's Criminal Law and Procedure
8§ 1370 (1957) (assistance after conpletion of escape nmakes one guilty as an
accessory after the fact and not as a party to the offense of escape); 4
Wharton's Crimnal Law 88 664-665 (1981) (enphasizing departure, rather than
absence, fromlegal custody as hall mark of escape and prison breach); see also
United States v. Randol ph, 261 F.2d 234, 237 (7th G r. 1958) (distinguishing
ai di ng an escape frompost - escape conceal nent under Illinoislaw)." Vowiell, 869
F.2d at 1268. None of the cited authority supports the concl usion that Congress
intended to define "after the escape" in this manner.
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poi nt when an escape ends, it clearly knew how to do so: The
majority demands nore precision than the applicable statute
requires. Furthernore, the | anguage of the proposed instruction
is, at best, confusing. See supra note 5. Accordingly, the
district court did not abuse its discretion by not submtting
Smi thers' proposed instruction.?®®

Respectful ly, | dissent.

15 See United States v. Chaney, 964 F.2d 437, 447 (5th Cir. 1992)
(stating that in deciding whether the district court abused its discretion by not
giving a requested instruction, we nust determ ne whether the requested
instruction: (1) is a correct statement of the law, (2) was substantially given
in the charge as a whole; and (3) concerns an inportant point inthe trial, the
om ssion of which seriously inpaired the defendant's ability to present a given
def ense effectively).
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