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BENAVI DES, Circuit Judge:

Davi d Lowayne Box, a bail bondsman, Leroy Eugene Burch, forner
Sheriff of Wse County, and John Byron Yarbrough, fornmer Chief
Deputy Sheriff, were convicted of one count of conspiracy to
interfere with interstate comerce by extortion and various
substanti ve counts of extortion, all in violation of the Hobbs Act.
The offense conduct included a schene designed to extort noney
(through bonds and fines) from travelers arrested at a roadside
park in exchange for prom ses that the charges, usually public
| emdness or indecent exposure, would be dropped or reduced. The

roadsi de park was known to be the | ocation of a significant anount



of honpbsexual activity. The offense conduct al so i ncluded a schene
to extort noney from drug dealers in the guise of a legitimte
forfeiture proceeding. Addi tionally, Box was convicted of two
counts of nmaking false tax returns.

Box, Yarbrough, and Burch <challenge their convictions,
claimng various grounds for reversal. Box al so chal |l enges the
court's application of the sentencing guidelines. We find that
three of the substantive convictions for extortion involving the
arrests at the roadside park nust be reversed because there was
insufficient evidence to show that the offense conduct affected
interstate commerce. O herwise, we affirm the conspiracy
convictions and renmai ning substantive counts. Addi tionally, we
find that the district court erred in applying the vulnerable
vi cti m enhancenment to Box's sentence, and thus, vacate and renmand
his sentence for further proceedings.

l. PROCEDURAL HI STORY

A grand jury charged Box, Yarbrough, and Burch in an el even-
count indictnment as follows:! count 1 charged all three appellants
W th conspiracy tointerfere with interstate commerce by extortion
inviolation of 18 U . S.C. §8 1951 (the Hobbs Act); counts 2 through
9 charged all three appellants with various substantive viol ations

of 18 U S.C. § 1951, specifically, interference with comrerce by

" A fourth defendant, Janes Howard Conner, Jr., was charged
in Count 1 (conspiracy) and Count 8 (extortion count involving
drug forfeiture). The jury acquitted Conner of both counts.
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extortion;2 and counts 10 and 11 charged Box wi th naking and
subscribing to false individual incone tax returns for 1987 and
1988 in violation of 26 U S.C. § 7206(1).

The three appellants were tried together before a jury. The
district court directed a verdict of acquittal on count 6 as to all
t he defendants.® Box was convicted of the conspiracy count, seven
counts of extortion (counts 2, 3, 4, 5, 7, 8, and 9) and two counts
of filing a false incone tax return (counts 10 and 11). Yarbrough
was found guilty of the conspiracy count and six counts of
extortion (counts 2, 3, 4, 5, 7, and 8). Yarbrough was acquitted
of the extortion offense in count 9. Burch was convicted of the
conspi racy count and one count of extortion in count 8  Burch was
acquitted of the remamining six counts of extortion, all of which
i nvol ved the arrests at the roadside park.

1. SUFFI Cl ENCY OF EVI DENCE

The appel l ants contend that their conspiracy and substantive
convictions for extortion in violation of the Hobbs Act (18 U. S. C
8§ 1951) were not supported by sufficient evidence. Section 1951(a)
provi des that:

Whoever in any way or degree obstructs, delays, or

affects commerce or the novenent of any article or

commodity in comrerce, by robbery or extortion or

attenpts or conspires to do so, or conmts or threatens
physical violence to any person or property in

2 Counts two through seven and count nine involved the
all eged extortion of certain individuals arrested at a roadside
park. Count eight involved the alleged extortion of certain drug
deal ers disguised as a drug forfeiture.

8 The naned victimin count six was deceased at the tine of
trial.
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furtherance of a plan or purpose to do anything in

violation of this section shall be fined not nore than

$10,000 or inprisoned not nore than twenty years, or

bot h.
The statute defines "extortion" as "the obtaining of property from
another, with his consent, induced by wongful use of actual or
t hreatened force, violence, or fear, or under color of official
right." Section 1951(b)(2).

We review a challenge to the sufficiency of the evidence to
determ ne whet her a reasonable trier of fact could have found that

t he evi dence established the defendant's guilt beyond a reasonabl e

doubt . United States v. Stephens, 964 F.2d 424, 427 & n.8 (5th

Cr. 1992). "A conviction under the Hobbs Act may be sustai ned by
a finding that a public official has taken a fee, unlawfully, under
color of his public office, in return for performance or

nonperformance of an official act." United States v. Wight, 797

F.2d 245, 250 (5th Cr. 1986), cert. denied, 481 U S 1013, 107

S.C. 1887 (1987). "To convict for crimnal conspiracy under 18
US C 8 1951, the jury nmust find an agreenment between two or nore
persons to conmmt a crinme, and an overt act by one of the
conspirators to further the conspiracy." Stephens, 964 F.2d at
427.

A | NSUFFI Cl ENT EVI DENCE TO SHOW MONEY NOT DUE THE OFFI CE

The appel l ants argue that there was insufficient evidence to
show that the $20,000 in forfeited drug proceeds was property not
due the office. The pertinent part of the Hobbs Act "requires of
the public official that he obtain property fromanother, with his

consent, . . . under color of official right."' Evans v. United
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States, 504 U.S. 255, 112 S.Ct. 1881, 1888 (1992) (quoting § 1951)
(ellipsis in opinion). Construing that statute, the Suprene Court
hel d "that the Governnent need only showthat a public official has
obt ai ned a paynent to which he was not entitled, know ng that the
paynent was made in return for official acts."*

The appel l ants claimthat the forfeiture was | egal under Texas
law, and therefore, the governnent failed to prove that the
Sheriff's Departnent was not entitled to the noney. The

governnent, relying on McCormck v. United States, 500 U S. 257,

111 S. . 1807 (1991), responds that whether the forfeiture was
legal is not relevant. |In MCormck, the defendant, an official,
had been convicted of extortion under the Hobbs Act. He clained
that the noni es he received were | egitimate canpai gn contri buti ons.
The Court of Appeals had affirnmed, rejecting McCorm ck's contention
that conviction of an official under the Hobbs Act al ways requires

proof of a quid pro quo. That court concluded that the statute did

not require such proof when the parties had never intended the
nmoney to be legitimate canpai gn contributions. The Suprene Court

reversed, holding that a quid pro quo is necessary for conviction

under the Hobbs Act when an official receives a canpaign
contribution, regardless whether it is a legitimte canpaign

contri bution.

4 "[E] xtortion under color of official right neans the
wrongful taking by a public officer of noney or property not due
to the officer or the office." Stephens, 964 F.2d at 429
(internal quotation marks and citations omtted).
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Accordingly, in the case at bar, the governnent argues by
anal ogy that sinply because the transaction was "canoufl aged" as a
legitimate forfeiture does not immunize the defendants from
prosecuti on. The forfeiture, the governnent argues, was

orchestrated to hide its true character as an illegal quid pro quo

transaction constituting extortion. On the facts of this case, we
find the governnent's position persuasive.

Viewed in the light nost favorable to the governnent, the
evi dence showed that, on April 18, 1988, officers of the Wse
County Sheriff's Departnent executed a search warrant at a renotely
| ocated house used for the manufacture of anphetamines. Phillip
Cox, Derrick lves, and Paul Gatlin were arrested at the scene.
When Cox arrived at the jail, he observed Box standing at a desk.
Box took Cox aside and advised that if Cox used him as a bai
bondsman, he woul d i nform Cox of sonme |oopholes in the case that
woul d help Cox to obtain dismssal of the charges. At that tine,
Box did not give any specifics as to the "l oopholes." The | oophol e
was a defective search warrant. Deputy Yarbrough had prepared the
search warrant whi ch was defective due to inaccurate directions to
t he house.®

Cox paid Box to obtain bonds for the three nen. Box al so
charged $6,000 in "private investigator's fees" to obtain the
information regarding the "l oopholes." Subsequently, Box and Cox

nmet several tinmes and di scussed a $20, 000 "pay off deal" that would

5 The governnent argued that Yarbrough had purposely
drafted a defective search warrant.
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result in the dismssal of the charges. Cox, however, was
skeptical and concerned that Box was trying to "scanf him?® Cox
wanted to neet with sonmeone who could verify their agreenent, and
Box told himthat he could talk to the Sheriff.

While on his way to neet with Box and the Sheriff, Cox and his
conpani on Kit McManus had car trouble. Cox phoned Box and told him
where the car had stopped. Box and the Sheriff arrived at the
scene shortly thereafter. Box assured Cox that he did not need to
worry because it was not "any big deal." He further stated that
the Sheriff had nore to | ose than Cox did. Cox then entered the
vehicle with the Sheriff. The Sheriff also assured Cox that he had
nothing to worry about and that "it wasn't the first tine that this
had happened."” Cox told the Sheriff that was enough verification
for him Cox testified that the Sheriff "seened |ike the type of
person that would be able to do sonething |like that."

Subsequent to that neeting, Box instructed Cox to choose
either Kit McManus or Charles Duckworth (two other individuals who
had been involved with Cox in the manufacture of anphetamne) to
surrender hinself to the Wse County Sheriff's Departnent wth
$20, 000 on hand for a "forfeiture." It was also determ ned that
t he person who surrendered hinself would pay a bond fee of $15, 000
and the charges would be dismssed at that tine. Cox "chose"

McMBNnus.

6 Cox testified that when he gave Box $15, 000, Box gave him
a receipt for only $5,000.
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In a rental car, Cox and MManus drove to Box's bail bond
office with $35,000 in cash (%$20,000 for the "forfeiture" and
$15,000 for the bond fee). After Box counted the noney, Box and
McManus left to go to the jail while Cox remained at the bail bond

of fice. Cox becane nore apprehensi ve when he saw a police car, but

the officer drove away w thout com ng inside. McManus and Box
subsequently returned and infornmed Cox that the "little deal was
done. " Upon MManus' surrender, the car was searched and the

$20, 000 in cash sei zed.

Dan Garrigan, the attorney representing Cox and McManus, went
to see the district attorney after McManus' surrender and rel ease.
After that conversation, Garrigan stopped at Box's office, and the
Sheriff and Deputy Yarbrough were present. Garrigan infornmed Box
that the district attorney had indicated that he intended to
proceed with both the crimnal charges and the forfeiture. The
Sheriff and Deputy Yarbrough were "clearly unhappy" wth that
i nformation, and one of themindicated that "M . Mrris hadn't been
district attorney long, and he didn't understand the program™
That person also indicated that he would talk to Morris. Garrigan
testified that they were concerned because they did not have a
| egitimate basis for searching McManus' car. They were afraid that
if Morris went ahead with the crimnal case, they woul d not be able
to keep the noney.

Follow ng his clients' instructions, Garrigan did not oppose
the forfeiture proceeding and the $20,000 was forfeited in an

agreed judgnent. The district attorney did not prosecute Cox,
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lves, Gatlin, or McManus. The twenty thousand doll ars was divi ded
evenly between the Sheriff's Departnent and the Wse County
District Attorney's Ofice.

There is no allegation that the district attorney's office was
involved in the orchestration of this forfeiture or that any of the
$10,000 that office received was m sappropriated. However, there
was evi dence i ndi cating that Box and Yar brough recei ved sone of the
money that went to the Sheriff's Departnment through falsified
receipts.

A recei pt evidencing the sale of a cellular telephone in the
amount of $2,500 was signed by Jackie Read. Read testified that
t he phone bel onged to Box, and that he signed it as a favor to Box.
Box told Read that it would not | ook good if he signed the receipt
because he was the bail bondsman and friends with the Sheriff.
Anot her receipt in the amount of $900 for a VCR and cantorder was
signed by diff Matthews. Texas Ranger Phil Ryan testified that
Box admtted that he had signed diff WMtthews' nane to that
receipt.

Additionally, a receipt for $2,000 signed by Rhonda Sue Lew s
was admtted into evidence. Lewis testified that she received $200
for assisting Deputy Yarbrough in a drug investigation. She
further testified that the receipt was blank when she signed it.
Burch was present when Lew s signed the receipt Deputy Yarbrough
gave her.

The precedi ng evidence establishes that the seizure and the

forfeiture of the $20,000 was orchestrated by the appellants to
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cover up the extortion. |Indeed, because Box was waiting to greet
Cox as he arrived at the jail imrediately after his arrest with
i nformation regardi ng a "l oophol e" (that cost him$6,000 in private
i nvestigator fees), it appears that the extortion was pl anned pri or
to the execution of the search warrant. Such an i nference supports
the governnent's theory that the defect in the search warrant
Yar br ough drafted was intentional.

It is undisputed that illegal drug proceeds may be seized and
forfeited. However, in this case, the appellants did not discover
the noney while searching either the house or the arrested nen at
the scene of the drug bust. Instead, the $20,000 sinply was the
anount of noney requested in order to dismss the charges.
Although it is apparent that any cash Cox forfeited woul d have been
illegal drug proceeds, that was not the appellants' focus regarding
the transaction. Additionally, the appellants all owed Cox (a drug
dealer out on bond) to choose the cohort that would surrender
hi msel f, and the bond for this person was determ ned prior to the
surrender. Lastly, the falsified receipts allowed the jurors to
draw the i nference that the noney was di vi ded anong t he appel | ants.
St ephens, 964 F.2d at 428. Accordingly, inregard to counts 1 and
8, we find the evidence established beyond a reasonabl e doubt that
t he appel | ants obtai ned a paynent to which they were not entitled,
knowi ng that the paynent was nade in return for official acts. Cf.

Town of Newton v. Runery, 480 U.S. 386, 107 S.C. 1187, 1196 (1987)

(O Connor, J., concurring) (although the dism ssal of crimnal

charges in exchange for dismssal of civil rights suit found

-10-



enforceable, "[n]o court would knowingly permt a prosecutor to
agree to accept a defendant's plea to a | esser charge in exchange
for the defendant's cash paynent to the police officers who
arrested him").~

In a related argunent, Box contends that he cannot be guilty

of extortion "under color of official right," because he was a bail
bondsman, not a public official. However, we previously have

acknow edged that private persons may be convicted of aiding and

abetting a public official's extortion. United States v. Tonblin,

46 F. 3d 1369, 1382 & n.26 (5th Gr. 1995) (citing United States v.

Margiotta, 688 F.2d 108, 131 (2d Cr. 1982), cert. denied, 461 U S.

913, 103 S.Ct. 1891 (1983)); see also Evans, 112 S.Ct. at 1887 &

n.13 (noting that several states had defined extortion broadly
enough to include the <conduct of a private individual).
Accordingly, this claimaffords Box no relief.

B. | NSUFFI Cl ENT EVI DENCE OF EFFECT ON | NTERSTATE COVMVERCE

Box and Yarbrough argue that the governnent offered no
evidence to show that the arrests of individuals commtting crines
in violation of state laws at the rest area park in Wse County,
Texas affected i nterstate comerce. The statute defines "conmerce"
to nmean:

comerce wthin the District of Colunbia, or any

Territory or Possession of the United States; all

comerce between any point in a State, Territory,
Possession, or the District of Colunbia and any point

" Box also argues that there was no wongful conduct shown
regarding the arrests at the roadside park. Contrary to his
assertion, there was sufficient evidence to show that the arrests
were made w t hout probabl e cause.

-11-



outside thereof; all comerce between points within the

sane State through any pl ace outside such State; and al

other commerce over which the United States has

jurisdiction.
Section 1951(b)(3). Proving that interstate conmmerce has been
affected is critical because federal jurisdiction rests on that
basis. Wight, 797 F.2d at 248. However, the effect on commerce
need only be slight. Tonblin, 46 F.3d at 1482. The determ nation
whet her interstate commerce has been affected i s nade on a case- by-
case basis. Wight, 797 F.2d at 248.

I n St ephens, supra, we found a sufficient effect oninterstate

commerce based on the foll ow ng evidence.
The hi ghway on which the cars were stopped and t owed was
six-tenths of a mle of U S H ghway 171, a major four-
| ane highway that runs north and south through the
western corridor of Louisiana. Thi s hi ghway provides
access to other highways that lead to Texas if one
travels west, and to Arkansas if one travels north.
Testinony introduced at trial indicates that nost of the
peopl e who were stopped and had their cars towed were not
| ocal residents, but individuals travelling to other
st at es. Accordingly, we find Stephens' argunent that
interstate commerce was not affected to be without nerit.
St ephens, 964 F.2d at 429.
In the case at bar, the arrests occurred at a roadsi de park on
U.S. Hi ghway 287, which also provided access to other highways
| eading to other states. The detained travelers were residents of
various states, including Glahoma, South Carolina, Louisiana, and
Col or ado. They were traveling to and from such places as New
Mexi co, Okl ahoma, Louisiana, Col orado, and Seoul, Korea.
The only significant difference between Stephens and the case
at bar is that here, the arrests were made at a roadside park
adj acent to the U S. H ghway, and in Stephens, the vehicles were
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st opped actually on the highway. However, it is apparent that the
roadsi de park was constructed for such interstate travelers to
provide confort for them and to facilitate their travels.?®
Further, the travelers undoubtedly were delayed by the arrests.
Al t hough the interference with interstate commerce may have been

mnimal, that is all that is required. See United States v.

Villarreal, 764 F.2d 1048, 1052 (5th Gr.), cert. denied, 474 U S

904, 106 S. . 272 (1985). W are persuaded that it was sufficient
to sustain Box's and Yarbrough's conspiracy convictions under the
Hobbs Act.® Neverthel ess, we nust nake a cl oser exami nation of the
evidence to determine if it is sufficient to sustain each
substantive conviction under the Hobbs Act based on the arrests at
t he roadsi de park

In regard to counts 2, 4, and 7, the naned extortion victins
lived in Texas and were traveling between l|ocations within the
state. Because they were Texas residents and traveling within the
state, there has been no showing that interstate conmerce was
af f ect ed. W do not believe that even a slight effect on
interstate conmerce was occasi oned sinply because of the | ocation
of the roadside park, or because of such location in conjunction

wth the extortion visited upon an intrastate traveler. The

8 There was testinony that it was "the only roadside park
wWth a restroom between Decatur and Henrietta."

 Because we rejected Burch's claimthat the conspiracy
theory regarding the drug forfeiture was |legally deficient, we
need not address his evidentiary challenge to the conspiracy
theory involving the roadside arrests. Tonblin, 46 F.3d at 1385-
86.

- 13-



convictions of Box and Yarbrough for the Hobbs Act violations in
counts 2, 4, and 7 nust be reversed for insufficient evidence.

The named extortion victimin count 3 was a Texan traveling
from Fort Worth to Okl ahons. Count 5 involved an Austin, Texas
resident traveling to Col orado and New Mexico. Finally, the naned
victimin count 9 was a Col orado resident traveling through Texas
on his way to Okl ahoma. Thus, the evidence was sufficient to show
that interstate comerce was affected as to counts 3, 5, and 9.
The convictions of Box and Yarbrough pursuant to counts 3, 5, and
9 (Box only) nust be affirned.

Next, all three appellants contend that, as to the counts
involving the forfeiture of the drug proceeds,!® the governnent
failed to denonstrate any affect on interstate conmerce. That

argunent is precluded by this Court's decisionin United States v.

Davenport, No. 93-1216 (5th Gr. Sept. 6, 1994) (unpublished),

which is binding on this panel. I n Davenport, we rejected the
argunent that illegal drug business is not the type of interstate

comerce that the Hobbs Act was intended to protect. There, two
former police officers and an acconplice were convicted of, anong
ot her things, conspiracy to extort cash paynents fromdrug deal ers
in violation of the Hobbs Act. Recogni zing that we "previously

held that “drug trafficking affects interstate comerce,'"! and

10 Count 1 was the conspiracy count, and the extortion
di sgui sed as forfeiture of drug proceeds was |listed as an overt
act of the conspiracy. Count 8 was the substantive count
i nvol ving the extortion disguised as forfeiture of drug proceeds.

1 United States v. Gallo, 927 F.2d 815, 823 (5th Cir.
1991).

-14-



t hat such hol di ng was based on Congress' findings,! we therefore
reasoned that extortion which depleted funds otherw se avail abl e
for drug trafficking obstructed interstate comerce within the
meani ng of the Hobbs Act.

[11. JURY | NSTRUCTI ONS

A | NTERSTATE COMMERCE NEXUS

The appel | ants contend that the charge is defective because it
required only that the jury make a general determ nation whether
the defendants' conduct interfered with or affected interstate
commerce. Instead, the appellants argue, the charge should have
required the jury to nake a determ nation whether specific facts
occurred constituting interference with interstate conmerce. They
al so contend that the charge is defective because it gives the jury
(rather than the court) the duty to nake the | egal determ nation
whet her interstate commerce was affected.

This Court reviews "jury instructions to determ ne whet her the
court's charge, as a whole, is a correct statenent of the |aw and
whether it clearly instructs jurors as to the principles of |aw

applicable to the factual issues confronting them" United States

v. Snyder, 930 F.2d 1090, 1093 (5th Cr.) (internal quotation
marks and citations omtted), cert. denied, 502 U S. 942, 112 S. .
380 (1991).

The court bel ow charged the jurors as follows:®

1221 U S.C § 801(3) & (4).

13 Al'though the court's charge essentially is taken from
the Fifth Grcuit Pattern Jury Instruction No. 2.69, the
follow ng excerpt fromthat pattern jury instruction was not
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For you to find the defendant you have under
consideration guilty of this crine, you nust be convi nced
that the governnent has proved each of the follow ng

beyond a reasonabl e doubt:

First: That the defendant obtained property
fromanother wth that person's consent;

Second: That the defendant knowi ngly and
Willfully did so by wongful use of actual or
threatened force, violence, fear, or under
color of official right; and

Thi rd: That t he def endant ' s conduct
i nterfered with or af f ect ed interstate
conmer ce.

The court further instructed the jury that

the word

“interstate conmerce' means conmerce or travel between one state,

territory or possession of the United States and another state,

territory or possession of the United States . . . ."
al so defined the phrase "obstructs, delays, or affects

as:

The court

conmer ce"

any action which, in any manner or to any degree,

interferes wth, changes, or alters the novenent

or

transportation or flow of goods, nerchandi se, noney, or
ot her property in comerce. All that is necessary is
that the inpact of the extortion affect interstate
commerce to a mnimal degree. It is not necessary for
the governnent to prove that the defendant actually

intended to obstruct, delay, or affect conmerce.

The

gover nnent nust prove beyond a reasonabl e doubt, however,

that the defendant deliberately performed an act,

t he

ordi nary and natural consequences of which would be to
obstruct, delay, or affect commerce, and that commerce

was, in fact, obstructed, delayed or affected. It

does

not matter whether the defendant knew that his conduct

would interfere with or affect interstate comerce.

provided to the jury: "In this case, the governnent argues that

___|[describe theory]. |If you find that the governnent

has

proved this beyond a reasonabl e doubt, then the necessary effect
on interstate commerce has been shown." (brackets in original).
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The question whether to summarize the facts with respect to
the interstate aspect of the case is one within the trial court's

di scretion. United States v. Hyde, 448 F.2d 815, 842 (5th Gr.

1971), cert. denied, 404 U S. 1058, 92 S. Ct. 736 (1972).' Because

the charge, read as a whole, is a correct statenent of the |l aw, the
district court did not abuse its discretion in declining to
summari ze the facts constituting interference with interstate
comerce in this case. Hyde, 448 F.2d at 842.

Li kewi se, the appellants' claim that the court inproperly
delegated its duty to the jury to nmake the |egal determ nation
whet her interstate commerce was affected is wthout nerit. The
district court, in denying their notions for judgnent of acquittal,

inplicitly found that the allegations in the indictnment, if

4 In United States v. Hooper, 575 F.2d 496, 497 (5th
Cr.), cert. denied, 439 U S 895 99 S.Ct. 256 (1978), we found
no error in the ensuing instruction:

[i]t is the duty of the Court and not the jury to
determ ne whet her the Governnent's evidence, if you
believe it beyond a reasonabl e doubt, established that
interstate commerce was affected by the conduct of the
defendants so as to bring the activities of the
defendants within the scope of the Hobbs Act and
sustain Federal jurisdiction.

In other words, wth respect to the interstate
comerce aspects of the indictnent, you need only to
deci de whet her you believe beyond reasonabl e doubt the
evi dence offered by the Governnent to establish an
effect on interstate commerce. Therefore, | charge you
that the evidence in this case, if you thus believe it,
nmeets the requirenents of Title 18, Section 1951,
United States Code, insofar as the conduct of the
defendants has affected interstate commerce, and
t hereby sustains the Court's jurisdiction within the
scope of the Hobbs Act.

-17-



beli eved, would constitute interference with interstate conmerce.
Under such circunstances, the matter was appropriate for the jury.
B. "WRONGFUL CONDUCT" ELEMENT OF HOBBS ACT VI OLATI ON

The appellants, relying on Evans v. United States, 504

US 255 112 S . C. 1881 (1992), next contend that the court
erroneously refused an instruction which explained to the jury how

to di stinguishlawful paynents fromextortion under the Hobbs Act.!®

15 The appel l ants requested the follow ng instruction:

The Defendants presented a defense to sone
of these charges that the noneys paid by the
i ndividuals arrested at the park were
legitimate fees owed to the bondi ng conpany
for bonding the individuals out of jail and
that the $20,000.00 forfeited to the District
Attorney's and Sheriff's offices was a
forfeiture pursuant to state | aw.

The receipt of a fee by a bondsman in
exchange for posting a bail bond is a
necessary and perm ssible form of business on
the part of persons in the business of
posting bail bonds.

In addition, the forfeiture of property
fromindividuals that are involved in the
illegal manufacture and distribution of
control |l ed substances is | egal and proper
under the Texas State | aw.

Thus, the acceptance by a bondsman of a
fee for his services or the forfeiture of
property fromindividuals participating in
illegal controlled substances transactions
does not, in itself, constitute a violation
of the Hobbs Act.

However, if a public official demands or
accepts noney in exchange for a specific
requested exercise of his or her official
power, such a demand or acceptance does
constitute a violation of the Hobbs Act
regardl ess of whether the paynent is nmade in
the formof a bonding fee or a forfeiture of

-18-



This Court reviews jury instructions for an abuse of discretion.
Tonblin, 46 F.3d at 1378. " The refusal to give a jury instruction
constitutes error only if the instruction (1) was substantially
correct, (2) was not substantially covered in the charge delivered
to the jury, and (3) concerned an inportant issue so that the
failure to give it seriously inpaired the defendant's ability to

present a given defense.'" [|d. at 1378-79 (quoting United States

v. Pennington, 20 F.3d 593, 600 (5th G r. 1994)) (other citations

omtted).

In Tonblin, supra, the appellant raised an anal ogous claim

and we opined that a jury instruction nust adequately distinguish
between the intent behind a | awful canpaign contribution and the
i ntent behind an unl awful bribery. There, the trial court charged
the jury on the bribery issue using Fifth Grcuit Pattern Jury
Instruction Nos. 2.13 and 2.12. W noted that while use of a
pattern instruction was not conclusive, we encouraged their use.?!®
Tonblin, 46 F.3d at 1380 n.16. W found that although Tonblin's
requested charge sharply focused on the particular facts of the
case as they pertained to his defense, the court's charge as
submtted allowed himto present his defense to the jury.

In case at bar, the court's charge instructed the jury that:

"Wongfully obtaining property under color of

official right" is the taking or attenpted taking by a
public officer of property not due to himor his office,

property.

1 The court below used Fifth Circuit Pattern Jury
I nstruction No. 2.69.
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whether or not the public official enployed force,
threats, or fear. |In other words, the wongful use of
ot herwi se valid official power may convert dutiful action
into extortion. |If a public official accepts or demands
property in return for promsed performance or
nonper f ormance of an official act, the official is guilty
of extortion. This is true even if the official was
already duty bound to take or withhold the action in
question, or even if the official did not have the power
or authority to take or withhold the action in question,
if the victimreasonably believed that the official had
that authority or power.

The governnent points to a simlar instruction approved in

United States v. Dozier, 672 F.2d 531, 540 n.6 (5th Gr.), cert.

denied, 459 U S 943, 103 S.C. 256 (1982). We find that the
appel I ants have neither shown that the proposed i nstruction was not
substantially covered in the actual charge nor that their ability
to present their defense was seriously inpaired.

V. CLAIM OF | MPROPER | MPEACHVENT EVI DENCE

Yar br ough contends that the district court erroneously ruled
that, if he elected to testify, then the governnment would be
all owed to i npeach hi mwith evi dence of an unrel ated capital nurder
conviction. Yarbrough did not testify.

Rul e 609(a) (1) provides that evidence that an accused has been
convicted of a crine punishable by death or inprisonnent in excess
of one year shall be admtted if the court finds that the probative
val ue of admtting this evidence outweighs its prejudicial effect
to the accused. The court below, on the record, referenced the
proper anal ysis before denying the defendant's request. No abuse

of discretion has been shown. See United States v. Turner, 960

F.2d 461, 465 (5th Cr. 1992) (trial court did not abuse its
discretionin all ow ng governnent to establish on cross-exam nation
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that defendant had been convicted of aggravated sexual abuse,
burglary of a habitation, and possession of a deadly weapon in a

penal institution); United States v. Barnes, 622 F.2d 107, 109 (5th

Cr. 1980) ("The conviction [for heroin possession] was rel evant as
evidence of the defendant's crimnal nature from which the jury
could infer a propensity to falsify testinony.").?

V. ADM SSI ON OF DOCUMENTS

Under the Federal Rules of Evidence, witten docunents
i ntroduced for the truth of the statenents contained therein are
generally inadm ssible as hearsay unless they neet one of the
recogni zed hearsay exceptions. 2 McCorM CK ON EVIDENCE § 284, at 262- 63
(4th ed. 1992). The two hearsay exceptions relevant to this appeal
are "Records of Regularly Conducted Activity" in Rule 803(6), and
"Public Records and Reports” in Rule 803(8).

A. AUTHENTI CATI ON OF RECORDS UNDER FED. R EVI D. 803(6)

Burch and Box contend that records from the Wse County
Attorney's office were erroneously admtted into evidence because
they were not authenticated. The records concerned peopl e who had
been arrested in Wse County for public |ewdness and indecent
exposure offenses in 1987 and 1988. They contend that the w tness
called to authenticate the records, County Attorney Stephen Hal e,

was not county attorney at the tine the records were nmade, and he

17 See also United States v. Brackett, 582 F.2d 1027 n.1
(5th Gr. 1978) (w thout discussion, we opined that the district
court did not err by "[r]efusing to suppress, as inpeaching
evi dence pursuant to Fed.R Evid. 609, evidence of Appellant's
prior bank robbery and mansl aughter convictions, thereby
effectively preventing Appellant fromtestifying in his own
behal f."), cert. denied, 440 U. S. 921, 99 S. C. 1247 (1979).
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thus could not properly authenticate them They further contend
that because part of the governnent's case was its claim that
records were "lost" or irregular, it was especially inportant for
the governnent to establish that the records introduced were
aut henti c.

The primary focus of the public records hearsay exception in
Rul e 803(6) is onthereliability or trustworthi ness of the records
sought to be introduced, and that rule sets forthits own basis for

aut henti cati on. United States v. Veytia-Bravo, 603 F.2d 1187

1188-89 (5th Cir. 1979), 444 U.S. 1024, 100 S.Ct. 686 (1980).1® The
trial court has broad discretion to determne the admssibility of
the docunents. 1d. Aqualified witness is one who can explain the
system of record keeping and vouch that the requirenments of Rule
803(6) are net; the witness need not have personal know edge of the
record keeping practice or the circunstances under which the

objected to records were kept. United States v. Iredia, 866 F.2d

114, 119-20 (5th CGr.), cert. denied, 492 U. S. 921, 109 S.C. 3250

(1989).

The court below found that "the proper indicia . . . of
reliability has been shown in the identification by the |ast
W t ness, Hale, that he could recogni ze the records, knew that they

were fromhis office, and he testified to the other requirenents of

18 See also Fed.R Evid. 901(a) ("[t]he requirenent of
authentication or identification as a condition precedent to
adm ssibility is satisfied by evidence sufficient to support a
finding that the nmatter in question is what its proponent
clains").
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t he busi ness records."” The appellants have failed to showthat the
district court abused his discretion in admtting the records.

B. ADM SSI BI LI TY OF RECORDS UNDER FED. R. EVI D. 803( 8)

The appellants contend that the district court erred in
admtting various records fromthe Wse County sheriff's office,
including jail cards, arrest reports, record bail books, and jail
| ogs. All three appellants objected to the adm ssion of these
records, conplaining that they were not adm ssible under Rule
803(8) because the public records exception explicitly excludes "in
crimnal cases matters observed by police officers and other | aw

enforcenent personnel.” The appellants cited United States v.

Cain, 615 F.2d 380, 382 (5th G r. 1980), which held that reports

excluded by Rule 803(8) may not be admtted nerely because they

satisfy the reqgqul arly-kept-records exception of Rule 803(6).
Relying on United States v. Quezada, 754 F.2d 1190 (5th Gr.

1985), the court below overruled their objection and admtted the
records from the sheriff's office. In Quezada, this Court
expl ai ned t hat:

The | aw enforcenent exception in Rule 803(8)(B) is based
in part on the presuned unreliability of observations
made by |law enforcenent officials at the scene of a
crime, or in the course of investigating a crine .

Thus, a nunber of courts have drawn a distinction for
purposes of Rule 803(8)(B) between |aw enforcenent
reports prepared in a routine, non-adversarial setting,
and those resulting from the arguably nore subjective
endeavor of investigating a crinme and evaluating the
results of that investigation.

754 F.2d at 1193-94.1

9 Significantly, in Quezada, we acknow edged our hol di ng
in Cain and found that it was not contrary to our decision. |d.
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The governnment contends that the records at issue were
properly admtted under Quezada as routine, objective observations
made as part of the everyday function of the preparing official,
and were not nmade for the purposes of prosecuting the individual
being described in the report. Thus, the governnent argues, the
concerns of the "law enforcenent” clause are not inplicated. W
find this reasoni ng persuasive. The | aw enforcenent clause has no
applicability in that it was designed to protect the arrested
i ndi vi dual frombeing convicted based on unreliable hearsay, e.qg.,
the police officer's perceptions in an adversarial investigation.
In contrast, in the instant case, the records were adm tted agai nst
the officers and the co-conspirators who were keeping the records.
Viewed in that light, the records were nore akin to an "adm ssi on"
than unreliable hearsay. The use of the records certainly do not
inplicate the concern of Quezada as the records fromthe sheriff's
of fice were not nade pursuant to the investigation of the instant
of f enses. The district court did not abuse its discretion in
admtting the records fromthe sheriff's office.

VI. DEN AL OF SEVERANCE MOTI ON

Box noved to sever his trial fromthat of Yarbrough, Burch
and Conner, and also to sever the inconme tax counts pursuant to
Federal Rules of Crimnal Procedure 8(b) and 14. The trial court
denied the notion to sever, finding that joinder was proper under
Rul e 8(b) and that cautionary instructi ons would cure any potenti al

prej udi ce.

at 1193 n. 9.
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The initial joinder of Box, Yarbrough, Burch and Conner for
trial was legitimte because they were charged wth having

conspired with each other. United States v. Elam 678 F.2d 1234,

1250 (5th Gr. 1982). The district court's decision of whether to
grant a severance under Rul e 14 because of prejudice is reviewable

only for an abuse of discretion. United States v. Stotts, 792 F. 2d

1318, 1321 (5th Cir. 1986); see also United States v. Sal onbn, 609

F.2d 1172, 1175 (5th Gr. 1980) (to establish an abuse of
di scretion of the district court, a defendant nust show that he
received an unfair trial and suffered conpelling prejudi ce agai nst
which the trial court was wunable to afford protection.). An
appel l ant nust denonstrate sonething nore than the fact that a
separate trial mght offer him a better chance of acquittal

United States v. Berkowitz, 662 F.2d 1127, 1132 (5th Gr. 1981).

Box contends that the  pretrial publicity (regarding
Yar br ough' s murder conviction and the Sheriff taking vacation after
the investigation) "spilled over into the trial even though the
trial judge diligently attenpted to screen out those individuals
who stated that they had fornmed an opinion which they woul d not be
abl e to shake." Box, however, has failed to denonstrate any act ual
prejudice. Further, because the district court allowed extensive
voir dire regarding the pretrial publicity and adnoni shed the jury
to avoid any news sources, no abuse of discretion was shown.

United States v. Cravero, 545 F. 2d 406, 412 (5th Gr. 1976), cert.

deni ed, 429 U.S. 1100, 97 S.C. 1123 (1977).
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Box next contends that he should have been tried separately
because he was unable to call his codefendants to testify. Because
Box conpletely failed to show that his codefendants would have
testified on his behalf at a separate trial, this claimis w thout

merit. United States v. Kane, 887 F.2d 568, 573 (5th Cr. 1989),

cert. denied, 493 U S. 1090, 110 S.C. 1159 (1990).

Box al so clains that the joinder of the extortion counts with
the i ncome tax counts "denied himhis Fifth Anendnent privil ege, as
he could not offer testinony on either group of charges w thout
subjecting hinself to cross-exam nation on the other." Box fails
to reveal any testinony he would have given had there been a

severance. He therefore has shown no prejudice. United States v.

Davis, 752 F.2d 963, 972 (5th Cr. 1985).

As the governnent asserts, nost of the prejudicial evidence
and hostil e defenses Box conpl ai ned of were never before the jury.
Finally, the district court did not abuse its discretion in
refusing to sever the incone tax counts, because the underlying
of fense of extortion generated part of the income upon which the
tax of fenses were based.

VIIT. BOX' S SENTENCE
Box was sentenced to 60 nont hs each on Counts 1, 2, 3, 4, 5,
7, 8, and 9, and 36 nonths each on Counts 10 and 11, all terns to
be served concurrently. The district court also inposed a $500
speci al assessnment and a $10,000 fine. Box raises four challenges

to the district court's application of the sentencing guidelines.
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This Court reviews the district court's application of the
sentenci ng guidelines de novo, while reviewing findings of fact

under a clearly erroneous standard. United States v. Brown, 7 F. 3d

1155, 1159 (5th G r. 1993). Due deference is given to the district

court's application of the guidelines to the facts. United States

v. Oero, 868 F.2d 1412, 1414 (5th Cr. 1989); see also 18 U S.C
§ 3742(e).

A ADJUSTMENT FOR BRI BI NG ELECTED OFFI ClI AL

Box argues that the district court in assessing an ei ght-1evel
adj ust nent pursuant to 82Cl.1(b)(2)(B), which provides that "[i]f
the offense involved a paynent for the purpose of influencing an
el ected official or any official holding a high |evel decision-
meking or sensitive position, increase by 8 levels." The
comentary to that guideline explains that an such an officia
"includes, for exanple, prosecuting attorneys, |udges, agency
adm ni strators, supervisory |law enforcenent officers, and other
governnental officials with simlar l|levels of responsibility."
Section 2Cl.1, comment. (n.1).

Box argues that because Sheriff Burch, the elected official,
was acquitted of the substantive counts of extortion involving the
roadsi de park arrests, there was no "official." Notw thstanding
the acquittal of Burch for the substantive counts, we find that
Chi ef Deputy Yarbrough was a supervisory |aw enforcenent officer
within the neaning of the comentary to 8§2Cl. 1. This claimis
wi thout nmerit.

B. ADJUSTMENT FOR VULNERABLE VI CTI M5
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The district court found that the individuals arrested at the
roadsi de park were "vulnerable victins" pursuant to 83Al.1 and
added two offense levels.?® Section 3Al1.1 provides that "[i]f the
def endant knew or should have known that a victimof the offense
was unusual 'y vul nerabl e due to age, physical or nental condition,
or that a victim was otherwi se particularly susceptible to the
crimnal conduct, increase by 2 levels.”" The comentary states
that the adjustnent is applicable when the defendant selects an
unusual ly vulnerable victim for his crimnal activity. Section
3A.1, comment. (n.1). It also provides scenarios denonstrating
whet her the adjustnent should be applied. For instance, it would
apply if a defendant marketed a bogus cure for cancer in a fraud
case or if a defendant sel ected a handi capped victimto rob. |d.
It woul d not apply, however, to a bank teller solely because of the
teller's position in the bank. Id.

The finding "of “vulnerability is a conplex fact dependent
upon a nunber of characteristics which a trial court could not
possi bly articulate conpletely,' and is certainly not reducible to

a calculation of the victims age or to a diagnosis of the victims

disease.'" Brown, 7 F.3d at 1160 (quoting United States v. Mjia-
Orosco, 868 F.2d 807, 809 (5th Cir.), cert. denied, 492 U S. 924,

20 For exanple, the presentence report (which was adopted
by the court), provided that one naned victim "[o]n the date of
his arrest, . . . was driving a Maserati and was enployed in the
oil/gas business. M. Cash was particularly susceptible to the
crime because he drove an expensive autonobile and was |ikely
targeted for arrest because of it."
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109 S. . 3257, 106 L.Ed.2d 602 (1989)). Accordingly, we give the
finding of vulnerability due deference. Brown, 7 F.3d at 1160.

The governnent clains that the roadside park arrestees were
all white-collar professionals who were not |ocal residents, and
that fighting a stigmati zing "noral s" charge in a county away from
home woul d have caused them enotional and financial problens.
Therefore, the governnment argues that the victins were vul nerable
in that they were not likely to conplain because of their
prof essions and positions in their communities, and because "it
woul d have been a credibility contest between the victins and a
W se County deputy. " Box di sput es t he governnent's
characterization of these facts, claimng that the roadside park
arrestees were not the type of "vul nerable" victins contenpl ated by
83A1. 1.

In United States v. Miree, 897 F.2d 1329 (5th Cr. 1990), the

defendant's of fense arose fromhis offer to "fix" the trial of an
indicted public official, and the district court applied the
vul nerabl e victim adjustnent. There, the victims particular
susceptibility tothe crinme was his prior indictnent. |d. at 1336.
We concl uded that although that such vul nerability nade the crine
possible, it did not make the victim an wunusually vul nerable
victim 1d. W explained that "neither a businessman nor a bank
shoul d be consi dered unusually vul nerable to arned robbery nerely
because the bank robber knows they have cash on hand or nay have

sone breach in their security system" |d.
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Simlarly, in the case at bar, if the victins had unsullied
reputations and significant financial resources, those alleged
"vul nerabilities" sinply nade the extortion possible. W findthat
the victins were not particularly susceptible within the neani ng of
83A1.1, and thus, the district court erred in applying this
enhancenent. . Brown, 7 F.3d at 1160-61 (defendant targeted
|l onely, elderly widows in noney order scam and court properly

applied 83A1.1 adjustnent); United States v. Rocha, 916 F.2d 219,

244-45 (5th Gr. 1990) (vulnerable victimin that kidnap victi mwas

under 18 years old and still terrified at trial), cert. denied, 500

US 934, 111 S .. 2057 (1991); United States v. Bachynsky, 949

F.2d 722 (5th Gr. 1991) (adjustnent applied in fraud case when
patients of defendant physician were given false information

regarding their nedical status), cert. denied, __ US _ , 113

S.Ct. 150 (1992).

C. DOUBLE COUNTI NG

Box clains that the two-level increase in his offense |evel
under 82T1.3(b)(1) "anount[ed] to a doubling up of guideline levels
for conduct already contenpl ated under the Extortion charges."

The base offense |evel for subscribing to false incone tax
returns in violation of 26 U S C. 8§ 7206(1), Box's offense of
conviction in counts 10 and 11, was found in 82T1.3(a)(1l).?%
Additionally, 82T1.3(b)(1) provided that the offense |evel should

be increased by 2 levels if the defendant failed to report the

2l To arrive at the base offense |evel, 82T1.3(a)(1)
directed the reader to the Tax Table in 82T4. 1.
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source of incone exceeding $10,000 in any year from crimnal
activity. The presentence report stated that Box failed to report
$10, 268. 37 in 1987, and $20, 537.66 in 1988, and thus, the two-1evel
i ncrease was assessed. The base offense |l evel for the extortion in
viol ation of the Hobbs Act was found in 82Cl. 1(a).

The sent enci ng gui deli nes do not prohibit all doubl e counting.

United States v. CGodfrey, 25 F.3d 263, 264 (5th Gr.), _ US |,

115 S. . 429 (1994). Double counting is prohibited only if the
particular guidelines at issue forbid it. Id. Even assum ng
arquendo that there was double counting, we have found no express
| anguage in the guidelines prohibiting this enhancenent. See
Rocha, 916 F.2d at 242-44 (court properly all owed enhancenent for
a ransom denmand and the offense of extortion). Also, it should be
noted that because the sentence was conputed pursuant to the
grouping rules of 883Dl.4 and 3D1.2(d), the addition of the two
| evel s added nothing to Box's sentence.

D. CRIMNAL H STORY CATEGORY SCORE

Box contends that the district court inproperly assessed one
point to his crimnal history score for his prior assault
conviction. The sentence for Box's prior assault conviction "was
inposed within ten years of the defendant's commencenent of the
instant offense" and therefore, pursuant to 884Al.1(c) and
4A1. 2(e), the one point was properly added to his crimnal history

score. See United States v. Lopez, 923 F.2d 47, 48 (5th Cr.),

cert. denied, 500 U.S. 924, 111 S. C. 2032 (1991). Box, citing no

authority for this proposition, asserts that the prior conviction
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shoul d not have been considered because of the "four year del ay
bet ween t he "commencenent of [the instant] offense' and the trial."
Box has failed to showthat the court incorrectly applied the

guidelines. See United States v. Matovsky, 935 F.2d 719, 721 (5th

Cr. 1991) (citing 18 U S C. 8§ 3742(e)). Moreover, as the
governnent asserts, if this one point had not been counted, Box's
crimnal history category (1) would have renai ned the sane. This
contention will afford Box no relief.

I n conclusion, we al so reject Box's claimthat the evidence is
insufficient to support his two convictions (counts 10 and 11) for
filing a false incone tax return in violation of 26 U S C 8§
7206(1). There is anple evidence to sustain the convictions. Wth
respect to the remaining argunents of Box, we have considered
briefs and oral argunents of counsel and the pertinent parts of the
record, and conclude there is no error requiring reversal.

CONCLUSI ON

For the above stated reasons, Yarbrough's convictions as to
counts 1, 3, 5, and 8 are AFFI RMED, and Yar brough's convictions as
to counts 2, 4, and 7 are REVERSED, Burch's convictions are
AFFI RVED; and Box's convictions as to counts 1, 3, 5, 8, 9, 10, and
11 are AFFIRMED, Box's convictions as to counts 2, 4, and 7 are
REVERSED, and Box's sentence is VACATED and REMANDED for further

pr oceedi ngs.
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