UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 93-1841

AVERI CAN EAGLE | NSURANCE COMPANY and MARTI NAI RE, | NC.,

Pl ai ntiffs-Appellants,
VERSUS

UNI TED TECHNOLOG ES CORPORATI ON and PRATT & WH TNEY- CANADA, LTD.,
Et c.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

(February 24, 1995)

Before WENER, EM LI O M GARZA, and BENAVI DES, CI RCU T JUDCES.
BENAVI DES, CI RCU T JUDGE:

This appeal involves the application of Texas law to
negligence, strict liability and breach of inplied warranty cl ai ns
brought in a diversity suit agai nst an aircraft engi ne manuf acturer
and its parent organization. The district court granted summary

j udgnent against Plaintiffs. W AFFIRM I N PART and REVERSE AND
REMAND | N PART.

Undi sput ed Facts




On February 28, 1985, Appellee Pratt & Whit ney-Canada, Ltd. (a
subsidiary of United Technol ogi es Corporation, also an Appellee),
manuf actured and sold a PT-6 aircraft engine to the Cessna Aircraft
Conpany. On May 29, 1985, after installing the engine in a Cessna
Caravan Aircraft, Cessna sold the aircraft to the Federal Express
Corporation, the first purchaser. On August 7, 1987, the fifth and
| ast purchaser, Martinaire, Inc., acquired the aircraft.

On Septenber 4, 1987, the airplane crashed. There were no
personal injuries. However, there was damage to the aircraft and
damage on the ground to property owned by a third party for which
the Appellants, Martinaire, Inc. and Anerican Eagle |Insurance
Conpany, becane legally responsible. The aircraft was subsequently
destroyed and sold for sal vage.

A service policy between Federal Express and Pratt & Witney-
Canada, Ltd., disclainmed inplied warranties, liability in tort and
contract, and limted renedies to repair or replacenent. The
policy also contained an express warranty against defects in the
engine. By its own terns, the warranty expired on May 29, 1986.

1. Procedural History

On Septenber 1, 1989, Plaintiffs/Appellants filed suit agai nst
Def endant s/ Appel | ees al | egi ng negl i gence; strict product liability;
breach of inplied warranty under Chapter 2 of the Uniform
Comrercial Code; and breach of inplied warranty under the Texas
Deceptive Trade Practices Act, Tex. Bus. & Com Code § 17.50(a)
(Vernon 1987) ("DTPA"). The district court granted Appellees

Motion for Summary Judgnent, dism ssing all of Appellants' clains.



Appel lants primarily contest the foll ow ng concl usi ons of the
district court: (1) there is no claimfor negligence when the only
damages are economc; (2) there is no claim for strict product
liability when the only damage is to the product itself; and (3)
there is no claim for breach of warranty because the four-year
statute of limtations ran from the date of delivery to the
origi nal purchaser. Wth the exception of Appellants' claim of
breach of inplied warranty under the DTPA, we agree with the
district court's concl usions.

[, Neqgl i gence and Strict Product Liability

The first question is whether Texas recognizes a cause of
action for negligence when the only loss is economc. This Crcuit
has already found that Texas does not recognize such a cause of

action. In Arkwight-Boston Mgrs. Miut. v. Westinghouse El ec., 844

F.2d 1174 (5th Gr. 1988), this Court held that Texas does not
permt recovery under a negligence theory for economc |o0ss
resulting from danmage to a defective product. Consequently, the
district court properly granted summary j udgnent agai nst Appel |l ants
on their negligence claim

A related issue i s whet her Texas recogni zes a cause of action
for strict product liability when the damage is to the defective

product itself. In Md-Continent Aircraft Corp. v. Curry Gty

Spraying Serv., Inc., 572 S.W2d 308 (Tex. 1978), the Texas Suprene

Court held that in transactions between a comercial seller and a
commerci al buyer, when no physical injury has occurred to persons

or "other property,"” injury to the defective product itself is an
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econom ¢ | oss governed by the Uniform Commercial Code. In short,
strict tort liability would not be applied when econom c | oss al one
was asserted.

G ven this situation, Appellants argue that damage to the hul
of the aircraft caused by the defective engine is damage to "ot her

property." In Md-Continent, the defective conponent was a

crankshaft gear bolt in an airplane's engi ne which caused t he pil ot
to conduct an energency |anding, destroying the aircraft. Wile
not specifically addressed, the court's opinion was prem sed on the
idea that the entire aircraft was the defective product, rather
than "ot her property" damaged by a defective engine or conponent

part. This interpretation of Md-Continent is supported by Shi pco

2295, Inc. v. Avondale Shipyards, Inc., 825 F.2d 925 (5th Cr.

1987), cert. denied, 485 U S. 1007 (1988). In Shipco, this Grcuit

rejected an argunent that a vessel's defective steering nmechani sm
caused damage to unrel ated conponents in the sane vessel or "ot her
property." The controlling inquiry in Shipco was whether the
parties bargained separately for individual conponents of the
vessel . If they had, then the individual defective conponents
maki ng up the vessel could cause damage to the whole, allow ng
recovery under a strict product liability theory.

The sunmary j udgnent evi dence shows that Appellants' cl ai mwas
for the loss of the aircraft, not for physical injuries. There is
no sunmmary judgnent evidence indicating Appellants bargained
separately for the engine. It is |likew se undisputed that the

engine was installed in the aircraft prior to Appellants' purchase.
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Once Appel | ees properly showt he absence of evidence to support the
Appel l ants' case, the burden shifts to the Appellants to
denonstrate the exi stence of a genuine issue of material fact. See

Celotex Corp. v. Catrett, 477 U S. 317, 325 (1986). Here, the

evi dence shows that Pratt & Witney-Canada, Ltd. manufactured and
sold the engine to Cessna. The engine was subsequently installed
intothe aircraft by Cessna. The aircraft was then sold to Federal
Express. The record also shows the aircraft's chain of title and
history of ownership, with the ultimte purchase of the entire
aircraft by Appellants. There is sinply no evidence that the
parties bargained separately for individual conponents of the
aircraft. Consequently, the aircraft hull does not qualify as
"ot her property" damaged by the defective engi ne conponent.

Appel l ants further argue that damage to the ground where the
aircraft crashed constitutes "other property,"” allow ng recovery
under a strict product liability theory. Section 402A allows
recovery for danmages sustained as a result of an unreasonably
danger ous product. See Restatenent (Second) of Torts 8§ 402A
(1965) .

Appel | ees correctly counter that the damage at the crash site
must be danmage to Appellants' "other property."” Here, the ground
damage occurred to a third-party's property for which the
Appel I ants subsequently becane legally responsible. In Signal Ol
& Gas Co. v. Universal Ol Prods., 572 S.W2d 320 (Tex. 1978), the

Texas Suprene Court enphasi zed that the danage to "ot her property"”



must be to the plaintiff's property to state a claim for strict
product liability:

One who sells any product in a defective condition
unr easonabl y dangerous to the user or consunmer or to his
property is subject to liability for physical harm
thereby caused to the ultinmate user or consuner, or to
his property.

Signal Gl & Gas, 572 S.W2d at 325 (enphasis in original).

Appel lants admtted that it owned no property, other than the
aircraft, that was damaged as a result of the crash. Thus, the
district court properly granted summary judgnment on Appellants
strict product liability claim

| V. Breach of Warranty

The district court concluded that Appellants' clainms for
breach of express and inplied warranty brought under the Uniform
Comrercial Code were barred by the four-year statute of
limtations. Appellants do not contest that these clains were tine
barred. Rather, Appellants argue that the district court erred by
dism ssing their claimfor breach of inplied warranty brought under
t he Texas Deceptive Trade Practices Act, Tex. Bus. & Com Code 8
17.50(a) (Vernon 1987) ("DTPA").

Wiile the summary judgnent dismssed all of Appellants'
clains, it failed to address, specifically, the claimfor breach of
inplied warranty under the DTPA. Consequently, the first question
is whether this Court should proceed to rule on the viability of
this claimor remand to the district court for its determ nation of

t he i ssue.



As a matter of judicial econony, this Court nmay address an
issue for the first time on appeal iif additional factual
devel opnent in the district court would not be necessary. The
pertinent aspects of Appell ees' summary judgnent notion chall engi ng
Appel  ants' DTPAinplied warranty claiminclude: (1) an application
of the appropriate statute of limtations; and (2) an eval uati on of
the effectiveness of Appellees' witten disclainer of inplied
warranties.

The parties agree that the defective condition of the engine
was di scovered by Appellants on the date of the crash or Septenber
4, 1987. A claimunder the DITPA for breach of an inplied warranty
is governed by the discovery rule and a two-year |imtations

peri od. McAdans v. Capitol Prods. Corp., 810 S.W2d 290 (Tex.

App.--Fort Worth 1991, wit denied). Thus, under the DTPA, the
limtations period begins to run when the breach is discovered.
Here, the breach was di scovered on Septenber 4, 1987, and the suit
was filed on Septenber 1, 1989. The claimwas brought within two
years and is not tinme barred.

Regarding the second question, Appellees' disclainer was
contained in the original contract of sale.! A disclainer that
sati sfies the "conspi cuous” requirenent of chapter 2 of the Uniform

Comrercial Code is likewse sufficient to disclaim any inplied

! The portion of the original contract of sale containing the
disclainmer is set out in an Appendix to this opinion. Wile it
appears that this page does not constitute the entire witten
portion of the contract, it is the only page contained in the
record.
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warranti es under the DTPA. See Singleton v. La Coure, 712 S.W2d

757 (Tex. App.--Houston [14th Dist.] 1986, wit ref'd n.r.e.).
The i ssue whether a disclainer is conspicuous i s a question of

| aw, which we review de novo. See Cate v. Dover Corp., 790 S. W 2d

559, 560 (Tex. 1990); Allied Fin. Co. v. Rodriguez, 869 S. W2d 567,

570 (Tex. App.--Corpus Christi 1993, n.wh.); Elner v. Del aware

M ni - Conputer, 665 S.W2d 158, 159-60 (Tex. App.--Dallas 1983, no

wit). The Texas Business and Commerce Code S 1.201 states:
[a] termor clause is conspicuous when it is so witten
that a reasonabl e person against whomit is to operate
ought to have noticed it. A printed heading in capitals
.o i s conspicuous. Language in the body of a formis
"conspicuous” if it is in larger or other contrasting
type or color. But in a telegram any stated termis
"conspi cuous." Whether atermor clause is "conspicuous"”
or not is for decision by the court.
Comrent 10 following this section states that this provision was
intended to indicate sonme of the nethods of making a term
"attention-calling," but that the test is "whether attention can
reasonably be expected to be called to it."
The Texas Suprenme Court has interpreted section 1.201 and
coment 10, decl aring:
Admttedly, an anbiguity is created by the requirenent
t hat di scl ai ner | anguage be conspi cuous to "a reasonabl e
person against whom it is to operate."” Comment 10,
however, clearly contenplated an objective standard,
stating the test as "whether attention can reasonably be
expected to be called to it."
Cate, 790 S.W2d at 560. The Texas Suprene Court then applied an
obj ective standard of conspi cuousness to the witten warranty and
went even further, disapproving other cases, such as Ellner, that

could be read as inposing a subjective standard. 1d. at 560-61.
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Under an objective standard, the circunstances surrounding the
transaction are not relevant to the i ssue of conspi cuousness. |d.
at 561. However, once a court determ nes that a disclainmer is not
conspi cuous under an objective standard, it may still give effect
to the disclainer if it is shown that the buyer had actual
know edge of the disclainmer. 1d. |In other words, actual know edge
of the disclainer overrides the question of conspicuousness. |d.

In Texas, the courts exam ne the entire docunent when nmaking
their determ nation of whether a disclainer is conspicuous. See,

e.qg., Cate, 790 S.W2d at 560-61; Allied Fin., 869 S.W2d at 570-

71; Ellnmer, 665 S.W2d at 159. Appel l ees did not include the
entire contract in their summary judgnent evi dence.

Wiile it is true that the disclainer paragraph is in boldface,
Appel l ees go further and claimthat "the bol dface |anguage is in
contrasting '"type.'" This is not so. The disclainmer is in the
identical type as that contained on the rest of the page.?

Nonet hel ess, because the question of the disclainer's
conspi cuousness i s gauged by a review of the entire contract and we
do not have the entire contract before us, we are not in a position

to evaluate whether the disclainer is conspicuous as a matter of

2 In making this statenent, Appellees attenpt to characterize
their disclainer interns addressed (i n a non-exclusive |isting) by
this Court in Stevenson v. Trw, Inc., 987 F.2d 288, 296 (5th Gr.
1993). In Stevenson, we suggested that a disclainmer of this nature
may sati sfy the conspi cuousness requirenent if it is printedin all
capital letters, in larger type than the terns around it, or in
| arger and bol df ace type. Qur Stevenson opinion does not inply
that these exanples constitute an exclusive |ist.




law. Certain factors, such as the I ength of the docunent, whether
t he di scl ai mrer was on the front or back of the docunent, the extent
to which other portions of the docunent were in bol dface, and
whet her other portions of the docunent were in larger or
contrasting type, could conceivably have a bearing on the
conspi cuousness i ssue.

The summary judgnent evi dence was not devel oped sufficiently
toalloweither this court or the district court to nmake a deci sion
on the nerits of Appellees' disclainer contention. Consequently,
the district court erred in granting summary judgnment agai nst
Appel lants on their claimof breach of inplied warranty under the
DTPA. This ruling, of course, does not preclude the district
court's future consideration of this issue if properly presented.

Finally, Appellants argue that the district court erred in
dism ssing, on a separate ground, their clains against United
Technol ogi es Cor porati on. Appel | ees provided summary judgnment
evidence showing that United Technol ogies Corporation did not
desi gn, manufacture, warrant, sell or otherw se place in the stream
of commerce the PT-6 aircraft engine. To hold United Technol ogi es
Corporation liable, Appellants rely solely on a |logo on the engine
service policy that contains, in part, the designation "United
Technol ogi es. " However, the docunent does not nention United
Technol ogi es Corporation, referring only to Pratt & Wit ney- Canada,
Lt d.

Cenerally, thereis no vicarious liability under Texas lawif

the parent and the subsidiary corporations are entirely separate
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legal entities and there is no show ng of fraud. See Lucas V.

Texas Indus., Inc., 696 S.W2d 372, 374 (Tex. 1984). Here, the

exi stence of only a logo on the service policy does not create a
material fact issue necessary for United Technol ogi es Corporation
to be held liable. Under these circunstances, the district court
did not err by dism ssing United Technol ogi es Corporation.

We AFFIRM the summary judgnent as it pertains to Appell ants'
cl ai ns based on negligence and strict product liability, and as it
pertains to all clains against Appellee United Technol ogies
Corporation. W REVERSE and REMAND t he sunmary judgnent in part,
as it relates to Appellants' claimfor breach of inplied warranty

under the DTPA agai nst Appellee Pratt & Witney-Canada, Ltd.
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