IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-1841

AVERI CAN EAGLE | NSURANCE COVPANY
AND MARTI NAI RE, | NC.
Pl aintiffs-Appellants,
vVer sus

UNI TED TECHNCOLOG ES CORPORATI ON
AND PRATT & VHI TNEY- CANADA, LTD., ETC.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

ON _PETI TI ONS FOR REHEARI NG

(April 19, 1995)

BEFORE WENER, EM LI O M GARZA and BENAVI DES, Cl RCU T JUDGES.
BENAVI DES, CI RCU T JUDGE

It is ordered that the petition of appellants for rehearing
filed in the above case is denied. However, finding nerit in the
petition for rehearing filed by appellee Pratt & Witney-Canada,
Ltd. ("Pratt & Whitney"), said appellee's petition for rehearingis
granted to the extent and for the reasons set forth herein.
O herwi se, our original panel decision and the | anguage cont ai ned

therein is | eft undi sturbed.



In our original panel opinion we affirnmed a summary j udgnent
granted by the district court in favor of the def endants/appell ees,
United Technologies and Pratt & Wi tney, except as to
appel lants/plaintiffs' alleged cause of action against Pratt &
Whitney for a breach of inplied warranty brought under the Texas
Deceptive Trade Practices Act. As to such claim we determ ned
that we could not gauge the effectiveness of appellees’ witten
di scl ai ner because the summary judgnent evi dence was not devel oped
sufficiently to allow either this court or the district court to
make a decision on the nerits of appellees' disclainer contention.
Believing that the entire docunent containing the disclainer was
not before us, we declared, "we are not in a position to evaluate
whet her the disclainmer is conspicuous as a matter of |aw "

Pratt & Witney's petition for rehearing specifically
points out that not only one entire docunent, but two entire
docunents were properly before the district court as sumary
j udgnent proof, each of which contained disclainers of inplied
warranties made by Pratt & Wiitney upon the initial sale and upon
the delivery of the airplane engine to the first purchaser, Cessna
Aircraft Conpany. Convinced that the record is in fact
sufficiently devel oped for this court to make a decision on the
merits of Pratt & Wiitney's disclainer defense, we wthdraw that
part of our original opinion that declared the record insufficient
for our determ nation of the issue.

| ndeed, the summary judgnent evidence before the district

court and in the record on appeal, does contain an original three-
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page Sal es Contract between Pratt & Wiitney and Cessna Aircraft
Conpany. Additionally, the record contains an Engine and Parts
Service Policy that was delivered upon the sale of the engine
relating to allowances for an adjustnent for engine parts which
m ght suffer failure in service. Each of the two docunents
contains in bold print the foll ow ng provision:

d) Excl usi ve Warranti es and Renedi es

The foregoing warranti es are exclusive and are
gi ven and accepted in lieu of (i) any and al

ot her warranties, express or i nplied,
including wthout Ilimtation the inplied
warranties of nmerchantability and fitness for
a particular purpose: and (ii) any obligation,
liability, right, claimor renedy in contract
or tort, whether or not arising fromSeller's
negli gence, actual or inputed. The renedies

of the Buyer shall be Ilimted to those
provided herein to the exclusion of any and
al | ot her remedi es i ncl udi ng, W t hout
limtation, i nci dent al or consequenti al
damages. No agreenent varying or extending
the foregoing warranties, renedies or this
limtation will be binding upon the Seller

unless in witing, signed by a duly authorized
of ficer of Seller.

We have reviewed in their entirety both the Sales Contract and the
Engi ne and Parts Service Policy and agree with Pratt & Whitney's
contention that the bold faced disclainer of warranty under the
bold faced capitalized "EXCLUSIVE WARRANTI ES AND REMEDI ES' is
"attention-calling” and in no way "sem -conceal ed or obscured”. W
concl ude that each disclainer as set forthin bold print inthe two
docunents is such that attention can reasonably be expected to be
called to the disclainers contained therein, and that they are

conspi cuous under Texas | aw. See Cate v. Dover Corp., 790 Swed

559, 560 (Tx. 1990); Texas Business & Commerce Code, § 1.201.
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Because the disclainmers are conspi cuous, they are sufficient
to disclaimany inplied warranty under the DTPA. W find that the
trial court did not err in dismssing the appellants' claim
pursuant to Pratt & Witney's notion for summary judgnent.
Accordingly, Pratt & Wiitney's notion for rehearing i s GRANTED and
the summary judgnent granted by the district court is in all

respects AFFI RVED



