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STEWART, Circuit Judge:

This case involves an appeal from an order of contenpt
resulting from Andrew Roughton's failure to conply wth a
postj udgnment discovery order conpelling the production of his
federal incone tax returns. W affirmthe civil portion of the
contenpt order and vacate the crimnal portion of the order.

Backgr ound

On July 18, 1991, the Federal Deposit Insurance Corporation
(FDIC) obtained a final judgnent against defendants LeG and and
Roughton in the anmount of $846,879.59, plus $1,085,444.30 in
interest, plus $8,585.59 in attorney's fees. The judgnent was
| ater anmended on Septenber 6, 1991, to provide for an additional
$81,589.92 in interest the FDIC had left out of the original
j udgnent . When post-judgnent discovery disputes arose over the

production of Roughton's federal incone tax returns for the years



1989, 1990, and 1991, Roughton filed a notion for protective order,
seeking in canera review of his federal incone tax returns and a
ruling that FDIC not be permtted to obtain copies of the returns
or toinquire into their contents. Alternatively, Roughton sought
a confidentiality order prohibiting FDIC from di ssem nating the
returns or any information therein to third persons except as
required for the collection of the judgnent agai nst Roughton. The
FDIC also filed a notion to conpel production of the returns. The
matter was referred to the federal nmagistrate. The magistrate
i ssued an order conpelling disclosure of Roughton's incone tax
returns to counsel for FDIC within ten days.! Each party applied
to the district judge for relief fromthis order; both parties'
noti ons were denied on March 22, 1993.

On May 28, 1993, the FDICfiled its Mdtion for Contenpt. The
matter was referred to the nagistrate by the district judge
Rought on objected to the reference, claimng that the magi strate
was W thout authority to conduct a hearing on the notion for

contenpt because such power is not vested in a magi strate under the

The magistrate ruled that only the returns filed by
Roughton individually or jointly with his spouse Priscilla
Rought on were to be produced. Roughton's prinmary objection to
produci ng the returns was that they contained information
relating to his wife's separate incone or property. The
magi strate addressed this concern in his order, noting that
Priscilla Roughton's separate returns, if any, would not have to
be produced. Additionally, the magistrate issued a
confidentiality order providing that, for any returns Roughton
filed jointly with his wife, disclosure of the contents of the
jointly-filed returns was to be limted to FDIC and its counsel
and experts.



Federal Magistrates Act.? The nmagistrate conducted a hearing on
May 28, 1993, and issued a Report and Recomendation® in which he
made nunerous findings of fact, including generally that Roughton
had been ordered to produce the tax returns, but that he had not
done so, nor had he proffered the returns to the nagistrate or
of fered any evi dence denonstrating his inability to conply with the
order, despite threats by FDIC that it would file a notion for
contenpt if the returns were not produced. The nmagistrate's
recommendati on stated as foll ows:
It is recormended that the District Court enter its order
directing Defendant Andrew M Roughton to appear forthwith
before the District Court to show cause why he should not be
held in civil contenpt for his failure to conply with the
order of the magistrate judge filed on February 24, 1993, and
in the event that Defendant fails to show cause for his
failure to conply or to produce at the hearing the subject tax
returns that the District Court hold himin civil contenpt and
order that he be confined in a jail-type institution until he
purge [sic] hinmself of his contenpt by producing his federal
tax returns, previously ordered, and by tendering the sum of
$909.00 to the FDIC. (Enphasis added.)
Roughton tinely objected to the Report, reasserting his
objections to the magistrate's authority to make the factual

findings and also alleging a defect in the reference procedure.

228 U.S.C. 8§ 636.

3Al t hough the order of reference purported to refer the
nmotion for contenpt to the magi strate judge for determ nation
the magi strate concl uded that he | acked contenpt powers and
instead was limted to making a report and recomendati on on the
contenpt notion. Roughton contends that because the order of
reference was one referring the contenpt notion to the nagistrate
for determnation, the nagistrate | acked proper authority to
issue only a report and recommendation. W disagree, finding
that the order of reference properly gave the nmagistrate
authority to issue a report and recommendati on on the contenpt
not i on.



Rought on al so al | eged there was no testi nony adduced at the hearing
to support the factual findings nade by the nagistrate.

On Cctober 4, 1993, a show cause hearing was held before the
district judge. Counsel for FDIC stated in open court that
Rought on had not produced the returns to himas required by the
or der. Counsel for Roughton did not object to FDIC s counsel's
coments regardi ng Roughton's nonconpliance with the order. The
district court adopted the recommendation of the nagistrate judge
and held Roughton in contenpt. Accordi ngly, Roughton was
i medi ately taken into custody by the United States Marshal. The
order issued by the district judge stated that:

Def endant did not show just cause for his failure to conply

wth the February 24, 1993 order directing himto produce to

the FDIC tax returns for the years 1989, 1990, and 1991.

Accordi ngly, the Court found Defendant in contenpt and ordered

that he be taken into custody for a period of 72 hours and

until he produces the subject tax returns and pays attorneys'
fees in the anount of $909.00. (Enphasis added.)

Notw thstanding the literal wording of the order requiring
that Roughton be taken into custody for 72 hours and until he
produced the tax returns, Roughton was released from custody
i mredi at el y upon producing the returns and paying $909.00 to the
FDI C on the day of the hearing.

On appeal, Roughton alleges that the above order was one of
crimnal contenpt, and that he was found guilty wthout the
requi site protections which nust be afforded to one in jeopardy of
a crimnal sanction, including proper notice and the appoi nt nent of

an i ndependent prosecutor. Roughton also alleges that no testinony

or other evidence was requested or received at either of the



hearings on the Motion for Contenpt. Thus, even if the order was
one of civil contenpt, Roughton alleges it is not supported by the
record. Roughton also alleges that the magistrate was w thout
authority to conduct the hearing on the notion for contenpt.

We conclude that the district judge's order contained both a
civil element and a crimnal element, but that the order was
executed as though it were entirely civil. W vacate the crimna
el emrent of the contenpt order and affirmthe civil elenent.

Standard of Revi ew
We review a contenpt order for abuse of discretion, and we
review the district court's underlying factual findings under the
clearly erroneous standard. Martin v. Trinity Industries, Inc.
959 F.2d 45, 46-47 (5th G r.1992).
Anal ysi s

Magi strate's Authority under 28 US. C 8§ 636 to enter a
postj udgnment di scovery order and submt a report and reconmendati on
concerning a contenpt determ nation

As noted above, Roughton questions the sufficiency of the
district court's referrals to the magi strate and the statutory and
constitutional bases for the magistrate's authority. W concl ude
that the district court properly referred the notions relating to
postjudgnent discovery of the tax returns for determ nation. W
al so conclude that the district court properly referred the notion
for contenpt to the magi strate, who i ssued a postjudgnent di scovery
order and a report/recommendation on Roughton's contenpt in

accordance with 28 U.S.C. § 636(b)(3).



The Federal WMagistrates Act was passed to assist the
judiciary in its overload by permtting the assignnent of various
judicial duties to magistrates. Several specific duties that my
be assigned to nmmgistrates are outlined in the statute. To
encour age experinentation with del egations to nagi strates, Congress
allowed district courts to assign nagistrates "such additional
duties as are not inconsistent with the Constitution and |aws of
the United States". 28 U S.C. 8§ 636(b)(3).

In this case, the district court referred Roughton's notion
for protective order and the FDICs notion to conpel to the
Magi strate for hearing and determ nation pursuant to 28 U. S.C. 8§
636(b) and Local Rule 1.3 of the Northern District Court of Texas.
Section 636(b) provides for the referral of various matters w t hout
the parties' consent. The District Court's Local Rul e incorporates
an order of that court, which delineates additional powers and
duties of Magistrates under § 636(b).*

This statutory provision and | ocal rule provide a
jurisdictional basis for the magistrate's entry of a postjudgnment
di scovery order. See, Merritt v. Int'l Bhd. of Boilermakers, 649
F.2d 1013, 1018 (5th G r.1981).

Rought on chal | enges Section 636(b)(3) as a basis for the

magi strate's jurisdiction, claimng that the grant of authority in

‘M scel | aneous Order No. 6, Rule 2(f) of that court provides
that upon entry of an order of reference by a district judge, or
when required to do so under the provisions of a local rule or
general order of this Court, a magistrate may perform "[a] ny
ot her duties assigned by the Court, or any Judge thereof, which
are not inconsistent with the Constitution and |aws of the United
States."



(b)(3) cannot exceed specific jurisdictional grants in other
provisions of 28 U.S.C. § 636. Because no other provision of 8§ 636
expressly authorizes a federal magistrate to issue postjudgnent
di scovery orders or to conduct a hearing and issue a report and
recommendation on a contenpt notion in a discovery dispute,
Rought on contends that the magi strate acted wi thout authority. He
relies upon Gonez v. United States, 490 U S. 858, 109 S.C. 2237,
104 L.Ed.2d 923 (1989), Stockler v. Garratt, 974 F.2d 730 (6th
Cir.1992) and A ynpia Hotels Corp. v. Johnson Wax, 908 F.2d 1363
(7th Gr.1990). These cases exam ne a magistrate's authorization
to conduct voir dire. Gven the critical nature of voir dire and
its potentiality for affecting the outcone of a trial, these cases
should have little rel evance to determning the applicability of 28
US C 8 636(b)(3) in this case, where the issue is whether the
magi strate can conduct a nondi spositive postjudgnent discovery
motion in a collection proceeding, as FDIC correctly points out.
The legislative history of 8§ 636 also illustrates that
Congress placed the "additional duties" clause in a separate
subsection of 8 636 to enphasi ze that it was not tightly restricted
by other statutory grants of authority. H R Rep. No. 94-1609, 94th
Cong., 2d Sess. 12 (1976), U.S.Code Cong. & Adm n. News 1976, 6162.
Gonez, supra, provided only that these additional duties reasonably
relate to the existing statutory schene. Gven the fact that the
di scovery notions in this case are the types of nondispositive
di scovery not i ons specifically aut hori zed for pretria

determ nation by a magi strate under 8§ 636(b)(1)(A), jurisdictionto



decide these types of notions postjudgnent bears a reasonable
relationship to the existing statutory schene and should be found
under § 636(b)(3).

Roughton argues that the Magistrate was not authorized to
enter a final decision without the consent of the parties, citing
Jaliwala v. United States, 945 F. 2d 221 (7th G r.1991) and Parks by
and through Parks v. Collins, 761 F.2d 1101 (5th G r.1985). As
FDIC points out, the Jaliwala case is inapposite because the
judgnent in that case was an appeal abl e, final judgnent, whereas in
this case the magistrate's order as well as his report and
recommendation related to a nondi spositive postjudgnent discovery
nmoti on which was reviewed by the district judge.

The Parks case i nvolved a magi strate's determ nation on a Rule
60(b) notion to set aside a default judgnent issued by the district
court. W declined to consider the application of 8 636(b)(3) as
a source for the magistrate's jurisdiction in Parks because we
found that the district court never referred the notion to the
magi strate, nor had the parties consented to have the notion heard
by a magi strate. In the instant case, we have determ ned that both
the notion to conpel/notion for protective order and the notion to
conpel were properly referred to the magi strate. Thus, Roughton's
reliance on Parks is m spl aced.

Roughton also challenges the constitutional basis for the
magi strate's authority to issue postjudgnent discovery orders,
citing Northern Pipeline Const. Co. v. Marat hon Pipe Line Co., 458
UusS 50, 57-63, 102 S. Ct. 2858, 2864-67, 73 L.Ed.2d 598 (1982).



This and all other argunents forwarded by Roughton and pertaining
to the authority of the magistrate in this case are neritless. W
find that the matters i nvol ved herein were properly referred to the
magi strate, who had the requisite constitutional and statutory
authority pursuant to 8 636(b)(3) to order the production of the
returns and to issue a report and reconmendati on on the notion for
cont enpt.

Cvil or Crimnal Contenpt?

Havi ng determ ned that the nmagistrate had the authority to
i ssue the Report and Recommendation in this case, the next issue is
whet her the district court's order that Roughton be taken into
custody for a period of 72 hours and until he produced his tax
returns to the FDIC and paid to the FDIC attorneys' fees in the
amount of $909. 00 anounts to civil or crimnal contenpt. Roughton
argues that the order was one of crimnal contenpt. FDIC argues
that the contenpt order provided only civil relief.

A contenpt order is characterized as either civil or crimnal
depending on its primary purpose. Lamar Financial Corp. v. Adans,
918 F.2d 564, 566 (5th G r.1990). If the primary purpose is to
puni sh the contemor and vindi cate the authority of the court, the
order is viewed as crimnal. If the primary purpose of the
sanction is to coerce another party for the contemmor's viol ation,
the order is considered purely civil. A key determ nant i s whet her
the penalty inposed is absolute or conditional on the contemor's
conduct . When a contenpt order contains both a punitive and a

coercive dinension, for purposes of appellate review it wll be



classified as a crimnal contenpt order. Lamar, 918 F.2d at 566-
67.

The face of the order in this case does not indicate whether
it is civil or crimnal in nature. However, the order contains
both a punitive elenment (the initial 72 hour inprisonnent) and

coercive el enents (the $909.00 attorney's fee award to FDI C and t he

order that Roughton remain in custody until he produced the
returns). A civil contemmor remains inprisoned only until he
conplies with an order or condition inposed by the court. In this

case, the 72 hour inprisonnent inposed by the court reads as an
absol ute puni shnent that would have to be served even if Roughton
i mredi atel y handed over the returns and paid the attorney's fees.
Thus, this portion of the order is punitive in nature. The
District Judge's order stated that Roughton was to serve 72 hours
and thereafter until he produced the returns and paid the noney.
Thus, the face of the contenpt order reflects both a punitive and
a coercive dinmension and should be classified as a crimnal
contenpt order, notwthstanding the fact that the nagistrate's
Report and Recommendation recomrended that Roughton be held in
civil contenpt. However, we find that the order was executed as
though it were civil.

In order for a notice of show cause hearing to be sufficient
for a hearing at which crimnal contenpt nay be found, either the
of fendi ng conduct formng the basis for the hearing nust be such
that it can only be punished by punitive or crimnal sanctions, or

it must specifically state that the hearing will be a crimna

10



contenpt proceedi ng. American Airlines, Inc. v. Alied Pilots
Ass'n, 968 F.2d 523, 530-531 (5th G r.1992). Roughton argues that
t he conduct described in the district court's order to show cause,
i.e., failure to produce tax returns, could have been punished with
purely coercive sanctions, of which Roughton m ght have been able
to purge hinself through conpliance. W agree. For exanple, the
contenpt order could have provided for Roughton to be taken into
custody only until he conplied wwth the magistrate's order, with no
absolute 72 hour inprisonnent.?®
The Show Cause Order does not reflect that a crimnal
proceedi ng woul d be conducted. Rule 42(b) of the Federal Rul es of
Crim nal Procedure provides in relevant part:
A crimnal contenpt ... shall be prosecuted on notice. The
notice shall state the place and tinme of hearing, ... and
shall state the essential facts constituting the crimnal
contenpt charged and describe it as such. (Enphasis added.)
Because the of fendi ng conduct could have been eli m nated by
coercive civil sanctions, notice was required if this was to be a
crimnal contenpt proceeding. Anerican Airlines, supra. Because
the Oder to Show Cause did not describe the proceeding as a
crimnal contenpt proceeding, the notice requirenent of F.R C P

42(b) was not followed, and Roughton's due process rights were

violated. R chnond Bl ack Police Oficers v. Gty of R chnond, Va.,

5'n fact, this is exactly how the order was actually
executed, notw thstanding the face of the contenpt order, which
i ndicated that the 72 hour inprisonment was absolute. Once the
district judge |l earned that Roughton had conplied with the order
to produce the returns and to pay the $909.00 attorney's fee, he
i mredi ately signed an order granting Roughton's release, finding
that he had purged hinself of contenpt.

11



548 F.2d 123, 127 (4th Cr.1977). Moreover, no independent
prosecut or was appoi nted, which is another procedural defect.?®
FDIC attenpts to characterize the proceeding as civil in
nature based upon the fact that the magi strate had recommended in
his report that Roughton be held in civil contenpt until the tax
returns were paid. It points out that Roughton was taken into
custody on the norning of October 4, 1993, and rel eased | ater that
day after he "purged" the contenpt by fulfilling the conditions of
the District Court's order. Thus, the district judge released
Roughton fromthe strict terns of the order, i.e., the absolute 72
hour sentence, once he produced the returns and paid the noney to
FDI C. Nonet hel ess, the witten order reads |ike a crimnal
contenpt order in that it inposes an absolute 72 hour sentence,
after which Roughton could then be released upon conpliance.
Pursuant to the wording of the order, Roughton was placed in
crimnal contenpt, wthout notice. The fact that the district
judge actually released Roughton from custody imediately upon
Roughton's conpliance with the court's orders neans only that the
crimnal portion of the order was not in fact executed, not that it
was not inposed. As far as Roughton or anyone el se can tell from
a review of the witten order, Roughton appears to have been held
incrimnal contenpt. Roughton seeks to have the crimnal portion

of the order vacated in order to avoid any negative connotation

ln a Rule 42(b) crimnal contenpt proceeding, the judge nmay
not prosecute the contenpt and at the sane tine act as judge. To
do so deprives the defendant of an inpartial decisionnaker.
American Airlines, supra, 968 F.2d at 531.

12



whi ch m ght result fromwhat appears on the face of the order to be
a conviction for crimnal contenpt.

FDIC also attenpts to characterize the proceeding as civi
based upon the fact that the Court granted renedial relief to FDI C
i.e., the attorney's fees, rather than a fine to be paid to the
Court. FDIC points out that typically afineis punitive when paid
to the court and renedial when paid to the harned party. The
contenpt order in this case involves a true mxture of both
crimnal and civil relief. Accordingly, it should be characterized
as crimnal for purposes of appeal. Lamar, supra, 918 F. 2d at 567.
This characterization permts the review of civil contenpt orders
whi ch woul d otherwi se not be final and appeal abl e. However, it
does not necessarily follow that, even if this is a true "m xed
relief" case, a Court nust vacate and remand the whol e proceedi ng
for failure to conply with crimnal procedure. In Lamar, the
reviewi ng court vacated and remanded the crimnal portion of the
order but affirmed the civil portion after finding the district
court had not abused its discretion in granting the civil relief.
| bi d.

Thus, as FDIC correctly points out, even though we find that
the 72 hours custody provision is a separate crimnal sanction, we
need only vacate the crimnal elenent of the order. A remand is
not necessary because the order has al ready been executed as though
it were one of civil contenpt, with the crimnal portion (the 72
hour sentence) of the order uni nposed, and Rought on has been purged

of contenpt via the district judge's order. W nerely vacate the

13



crimnal portion to clear Roughton's nanme and record and to avoid
any possi bl e negative connotation that mght inure by virtue of the
crimnal elenent of the order.

Was there sufficient evidence for a finding of civil contenpt?

Havi ng determ ned that we should vacate the crimnal portion
of the order, we next turn our attention to the civil aspects of
the order. Roughton argues that there was insufficient evidence to
support a finding of civil contenpt, and that the civil contenpt
order should be reversed. He clains that the FD C did not present
sufficient evidence to satisfy the "clear and convincing"
evidentiary standard required for civil contenpt. He argues that
the District Court erred in finding contenpt in the absence of any
evi dence, w tnesses or docunents denonstrating Roughton's viol ation
of the underlying order conpelling production of tax returns. He
argues that he was denied the right to present w tnesses and that
the underlying order conpelling production of the returns was
"vague" and "anbi guous" and not susceptible to enforcenent through
a contenpt proceeding. We disagree with each of Roughton's
contenti ons.

In acivil contenpt proceedi ng, the party seeking an order of
contenpt need only establish (1) that a court order was in effect,
and (2) that the order required certain conduct by the respondent,
and (3) that the respondent failed to conply with the court's
order. Martin v. Trinity Industries, Inc., 959 F.2d 45, 47 (5th
Cir.1992). To determ ne conpliance with an order, the court sinply

asks whet her the respondent has produced the docunents. |f he has

14



not, the burden shifts to the respondent to rebut this concl usion,
denonstrate an inability to conply, or present other relevant
def enses. United States v. Hayes, 722 F.2d 723, 725 (11th
Cir.1984); Star Brite Distributing, Inc. v. Gavin, 746 F. Supp
633, 643 (N.D. M ss. 1990).

There was no di spute that the order conpelling production of
the returns was in effect at the tine of the hearing. Despite
nunmerous attenpts, Roughton failed to obtain a stay of the order
either fromthe district court or fromthis Court. At the show
cause hearing, counsel for FDIC notified the district court of the
deni al of these stays. Second, the magistrate's order clearly
requi red the foll ow ng:

Wthin ten days of the date of this order Defendant Roughton

W Il produce his federal tax returns for 1989, 1990 and 1991

to counsel for Plaintiff. (enphasis added.)

Roughton's assertions that this order i s vague have no nerit.
FDIC clainms it established Roughton's violation of this order
t hrough the representations of its counsel and docunentary evi dence
submtted to the Court. In the FDIC s notion for contenpt hearing
before the magi strate and at the show cause hearing, FDI C counse
advi sed the district court of Roughton's continuing violation of
the order. The FDIC s notion for contenpt supplenented these
representations with various letters showing its efforts to secure
Roughton's tax returns and an affidavit supporting the $909. 00
attorney's fee claim

Roughton clains this informati on does not provide a sufficient

basis for the District Court's finding of contenpt. He points to

15



the fact that argunent of counsel during a hearing on a notion does
not constitute evidence. He also notes that the letters between
counsel regarding the returns were not authenticated nor offered
into evidence. Roughton clainms it was an abuse of discretion for
the district judge to have nade a finding of contenpt wthout
adduci ng any evidence, relying instead upon statenents of counsel
for FDIC that the returns had not been produced. FDIC counters by
poi nting out that the attorney had personal know edge of Roughton's
failure to conply. The magistrate's order required that the
docunents be produced to counsel for FDIC. Moreover, the attorney
for FDIC signed the notion for contenpt, which stated that the
returns had not been produced, thereby certifying under his Rule
117 duty that the statenents therein were well-grounded in fact.
Rought on never opposed this allegation forwarded by FDIC,
either in a nmenorandumin opposition to the notion for contenpt or
at the hearings. Roughton has never denied that, at the tinme of
the contenpt hearing, he was in violation of the order conpelling
producti ons. He points to nothing which would rebut the FDIC s
representati ons concerning his nonconpliance. Until the show cause
heari ng, Roughton presented no proffer of evidence to denonstrate
an inability to conply with the order. Roughton raised objections

at the show cause hearing only as to the jurisdiction and

'Federal Rule of Civil Procedure 11 provides generally that,
in presenting a pleading, notion, etc., to the court, one is
certifying that to the best of that person's know edge,
information, and belief, forned after reasonable inquiry, that
any factual contentions therein have evidentiary support.
Sanctions nmay be inposed for violations of Rule 11

16



fact-finding of the magistrate and the purported vagueness and
anbiguity of the order conpelling production of the returns.
Rought on has never offered any evidence or anything at all to rebut
the position of FDIC that the returns had not been produced. In
fact, evidence presented by Roughton at the show cause hearing
hel ps to establish that the returns had not been produced.

Roughton's wife, Pricilla Roughton, submtted to the district
court an affidavit asserting her sole possession and custody of
their joint tax returns and her unwillingness to deliver themto
her husband. This affidavit itself inplicitly establishes as well
the fact that Andrew Roughton had not produced the returns to FDI C
Al t hough Pricilla Roughton's | ast-m nute subm ssion apparently was
found not to be credible in hel ping Roughton to avoid the cont enpt
ruling, it nonetheless is a part of the record and helps to
establish that the returns had not been produced.

Al so, counsel for FDIC submtted an affidavit concerning the
attorneys' fees which had been incurred relative to the notion for
cont enpt . In the affidavit, counsel for FDIC reiterates that
defendant had failed to produce the returns. Thus, we squarely
rej ect Roughton's argunent that there was not clear and convincing
evidence to support a finding that Roughton had not in fact
produced the returns.

Shoul d Rought on have been ordered to produce the tax returns?

Roughton's final argunent is that he should not have been
ordered to produce the tax returns in question. Accordingly, he

seens to request that we try to "unring the bell" and order the
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return of all docunments produced, all copies thereof, and that FDI C
be ordered to expunge fromits files any i nformati on whi ch may have
been derived fromthe production of the returns. W do not have to
attenpt this i npossible task. The tax returns were relevant to the
case, and the district judge and nagi strate did not err in ordering
t heir discl osure.

Rought on erroneously argues that state procedural rul es apply
to the determnation of the post-judgnent discovery issue.
F.RCP. 69(a) permts a party to obtain postjudgnent discovery
fromthe judgnent debtor "in the manner provided in these rules or
in the manner provided by the practice of the state in which the
district court is held." A judgnent creditor thus has the choice
of which nethod to use. FDIC clearly indicated its intent to
pur sue postj udgnment di scovery in the manner provi ded by the Federal
Rules of Civil Procedure, thus, Texas |aw does not apply to the
FDI C s di scovery request. Instead, federal laww Il apply. Texas
cases cited by Roughton to establish that production of the tax
returns should not have been ordered are irrelevant. Tax returns
are not privileged. Moreover, state privilege |aws should not be
relied upon where the docunents in question are sought by a
gover nnental agency, like the FDIC. See, Linde Thonmson Langwort hy
Kohn & Van Dyke, P.C. v. RTC, 5 F.3d 1508, 1513-14 (D.C. G r.1993)

The scope of postjudgnment discovery is very broad to permt
a judgnent creditor to discover assets upon which execution may be
made. Sone courts have applied a two-part test in determning

whet her returns shoul d be produced. See United States v. Bonanno,
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119 F.R D. 625, 627 (E. D. N Y.1988). The party seeking production
of the docunents nust show their relevance to the inquiry. Then,
the burden shifts to the party opposing production to show that
ot her sources exist from which the information contained in the
i ncone tax returns may be readily obtained.

Under these facts, rel evance of the tax returns to a judgnent
creditor is virtually presuned. A tax return necessarily contains
information relating to a taxpayer's financial position, which is
highly relevant to a judgnent creditor. The tax return can verify
the information provided by the judgnent-debtor concerning his
assets and incone, and it can reveal a judgnent-debtor's attenpts
to hide assets. W find that FDIC has net its burden of show ng
rel evance. However, we conclude that Roughton failed to carry his
burden since he apparently failed to present any evidence at the
hearing establishing other sources by which FDIC could have
obtained a copy of Roughton's returns or otherw se could have
verified the truth of the information Roughton had given FD C
regarding his inconme and/or assets. Roughton m sreads Bonanno as
requiring the party seeking the docunents to prove both prongs of
the test. Roughton's other argunents with reference to the
di scoverability of the tax returns lack nerit as well.

Concl usi on
We affirmthe civil portion of the contenpt order and vacate
the crimnal portion of that order. Remand is not necessary
because the order was executed by the district court as though it

were civil. AFFIRVED in part and VACATED in part.
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