United States Court of Appeals,
Fifth Grcuit.
No. 93-1941.
Summary Cal endar.
Curtis Lynn MOORE, Plaintiff-Appellant,
V.
Lynn McDONALD, Hood County Deputy Sheriff, Defendant- Appell ee.
Sept. 1, 1994.

Appeal from the United States District Court for the Northern
District of Texas.

Before JOLLY, WENER and EMLIO M GARZA, Circuit Judges.

EMLIOM GARZA, Crcuit Judge:

Appel lant, Curtis Lynn Moore, was arrested for possession of
a control | ed substance and det ai ned, and foll ow ng the di sm ssal of
crimnal charges, brought an in forma pauperis action against
appel | ee, Deputy Sheriff Lynn McDonald, for violation of his civil
rights under 42 U.S.C. 8§ 1983 (1988). More alleged that MDonal d
fal sely stopped, detained, searched, and arrested him and gave
perjured testinony at a pretrial suppression hearing. The district
court granted summary judgnent for MDonald on the perjury claim
and later dism ssed the remainder of More's clains as frivol ous
under 28 U. S.C. 8 1915(d) (1988). More appeals, arguing that the
district court erred in holding that: (1) MDonal d has absol ute
immunity to More's 8§ 1983 perjury claim (2) Moore's Fourth
Amendnent clains are frivol ous under 8 1915(d); and (3) Moore nust
pay court costs. W affirm the judgnent on Moore's perjury and
Fourth Amendnent clains, and the judgnent inposing costs on Moore.
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I

On May 10, 1988, Deputy Sheriff MDonald stopped Curtis Lynn
Moore for a traffic violation in Hood County, Texas. After seeing
a large hunting knife on the dashboard of Mwore's vehicle, MDonald
asked Moore and his passengers to exit the car. MDonal d proceeded
to search the vehicle for other weapons and, after finding
contraband, arrested and detained WMvore for possession of a
control |l ed substance. Moore filed a nmotion to suppress the
evi dence found in McDonal d's search. At the suppression hearing,
McDonald testified that the only reason for stopping Moore's
vehicle was the violation of a traffic law, and the district court
deni ed Moore's notion. However, the State dropped its crimna
charges against Moore on Decenber 14, 1988,! because it |earned
that MDonald had "potentially perjured hinself at a pretrial
hearing." The witten statenents of a city police officer and a
Hood County jailer showed that O ficer MDonald knew More was
driving the vehicle and did not stop himsolely on the basis of a
traffic violation.

On Novenber 19, 1990, Moore filed a 8§ 1983 civil rights
action, alleging that MDonald unlawfully stopped, detained,
searched, and arrested him and gave perjured testinony at the
pretrial suppression hearing. Moore sought nonetary danages in
excess of $160, 000, equitable relief, attorney's fees, and court

costs.

Al t hough the crimnal charges arising fromthis incident
wer e dropped, Moore is confined by the Texas Departnent of
Crimnal Justice for reasons unrelated to this proceeding.
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McDonal d t hen noved for summary judgnent. The district court
granted summary judgnent on the perjury claim stating that "§ 1983
does not authorize a claimfor damages agai nst a police officer for
all egedly giving perjured testinony." The district court relied on
Briscoe v. LaHue, 460 U S. 325, 103 S.C. 1108, 75 L.Ed.2d 96
(1983), where the United States Suprene Court held that police
officers are absolutely inmmune from 8§ 1983 cl ains based on their
trial testinony. |d. at 326, 103 S.C. at 1110-11. However, the
district court denied summary judgnent as to Moore's Fourth
Amendnent and fal se inprisonnent clains.

McDonal d subsequently filed another summary judgnent notion
alleging that More's Fourth Anmendnent and false inprisonnent
clains were barred by the statute of limtations. The district
court denied MDonald' s notion, but dismssed More's in form
pauperis action sua sponte, because it was frivolous, under 28
U S C § 1915(d). The district court reasoned that More's Fourth
Amendnent and fal se i npri sonnent clai nms accrued on May 10, 1988—+the
date of More's arrest and the search of his car, nore than two
years before More filed his action—and were barred by the
applicable statute of limtations. The district court then entered
final judgnment for McDonal d and ordered Mbore to pay court costs.

Moor e appeals, contending that: (1) MDonald does not have
absolute inmmunity to More's 8§ 1983 perjury claim (2) Moore's
Fourth Amendment clains were not time barred, and therefore not
frivol ous, under § 1915(d); and (3) court costs should not be

borne by Moore.



I
A

Moor e argues that the district court erred by granting summary
judgnent as to his perjury claim |In Briscoe, the United States
Suprene Court held that a police officer has absolute inmunity from
8§ 1983 perjury clains when testifying at a crimnal trial. 460
U S at 326, 103 S .. at 1110-11. However, the issue before this
court involves a police officer who allegedly perjured hinself
during a pretrial suppression hearing. It is a question of first
inpression in this Crcuit whether a police officer's pretrial
suppression hearing testinony is absolutely inmne from § 1983
perjury clains. See Foster v. Cty of Lake Jackson, Tex., 813
F. Supp. 1262, 1266 (S.D. Tex.1993) (stating that this Crcuit has
not extended the privilege of absolute inmunity to "w tnesses who
testify in pretrial proceedings"), rev'd on other grounds, No. 93-
7196, 1994 W 387970, --- F.3d ---- (5th Gr. July 27, 1994).

The Court in Briscoe, in determning that §8 1983 did not
abrogate common lawimunity, asserted that "[a] witness [at trial]
who knows that he m ght be forced to defend a subsequent | awsuit,
and perhaps to pay danmages, mght be inclined to shade his
testinony in favor of the potential plaintiff, to magnify
uncertainties, and thus to deprive the finder of fact of candid,
obj ective, and undi storted evidence." 460 U S. at 333, 103 S. Ct.
at 1114. The result of such shaded testinony would be an
obstruction of "the paths which lead to the ascertainnent of

truth." See id. at 333, 103 S.C. at 1114 (quoting Calkins v.



Summer, 13 Ws. 193, 197 (1860)).

The reason for granting absolute immunity to a wtness
against clains arising fromtestinony "applies with equal force in
both trial and [adversarial] pretrial settings." Holt .
Cast aneda, 832 F.2d 123, 125 (9th Cr.1987), cert. denied, 485 U S.
979, 108 S. Ct. 1275, 99 L. Ed. 2d 486 (1988). "Whether testifying at
trial or in a pretrial proceeding, a witness who knows he may be
subjected to costly and tinme-consumng civil [litigation for
offering testinony that he 1is wunable to substantiate my
consciously or otherwi se shade his testinony in such a way as to
limt potential liability." | d. Because of such natural
tendencies to shade testinony, witness imunity "is afforded to
encourage conplete disclosure in judicial proceedings as a neans
for ascertaining the truth, and, because of its common | aw roots,
is necessarily limted to witnesses in judge-supervised trials."
Krohn v. United States, 742 F.2d 24, 31 (1st Cir.1984). "The
thought is that w tnesses should be encouraged to tell all they
know wi t hout fearing reprisal, because the tools of the judicia
process—+ul es of evidence, cross-exam nation, the fact-finder, and
the penalty of (crimnal) perjury—wll be able to uncover the
truth." WIllianms v. Hepting, 844 F.2d 138, 142 (3rd Cr.), cert.
denied, 488 U S. 851, 109 S. C. 135, 102 L.Ed.2d 107 (1988).
Because these truth-finding tools of the judicial process are
present at adversarial pretrial suppression hearings, "[w e see no
principled basis for distinguishing between the [adversarial]

pretrial proceedings and the trial on the nerits in determ ning



whet her absolute inmmunity should be granted to a police officer
witness." Holt, 832 F.2d at 125.

Furthernore, "[t]he great weight of lower court authority
hol ds that the functional approach dictates that absolute w tness
inmmunity applies to testinony given at adversarial pretrial
crim nal proceedings." Martin A Schwartz & John E. Kirklin,
Section 1983 Litigation: Cainms, Defenses, and Fees 8 9. 10, at 497
(2d ed. 1991); see Daloia v. Rose, 849 F.2d 74, 76 (2nd Cr.),
cert. denied, 488 U. S. 898, 109 S.Ct. 242, 102 L. Ed.2d 231 (1988)
(hol ding that absolute witness immunity applies to an adversari al
pretrial suppression hearing); Wllians, 844 F.2d at 141
(extendi ng "absolute immunity doctrine to awtness at the pretri al
stage of the judicial process"); Holt, 832 F.2d at 127
("[Witnesses who testify in court at adversarial pretrial hearings
are absolutely i nmune fromliability under section 1983 for damages
all egedly caused by their testinony.").

W have held that police officers do not have absolute
immunity from 8 1983 clains where they perjure thenselves at
pretrial probable cause hearings. Weeler v. Cosden G| and Chem
Co., 734 F.2d 254, 261 (5th Cr.), nodified on other grounds, 744
F.2d 1131 (1984). In Wheeler, we noted the "absence of
cross-exam nation at probable cause hearings," and asserted that
"the policy considerations applicable to ... testinony at a
probabl e cause hearing differ substantially fromthose relevant to

testinony at a probable trial." Id. (quoting Briscoe, 460 U. S.
at 351, n. 10, 103 s . at 1124, n. 10 (Marshall, J.,



di ssenting)). Testinony at adversarial pretrial suppression
hearings 1is distinguishable from testinony at nonadversari al
probable cause hearings because "[i]n adversarial pretrial
proceedings, as in trials, the witness testifies in court, under
oat h, under the supervision of the presiding judge and is subject
to crimnal prosecution for perjury.” Holt, 832 F.2d at 125.
Therefore, our determ nation in Weel er does not call into question
our conclusion that Briscoe applies to pretrial suppression
heari ngs.

Moore's pretrial suppression hearing was adversarial in
nature. MDonald was under oath, appeared before a judge on the
record, was cross-exam ned by Moore, and was subject to the penalty
of crimnal perjury. Because MDonald's testinony at the
suppression hearing was subject to the sane procedural safeguards
as trial testinony, we hold that McDonal d's testinony is absolutely
i mmune from Moore's 8 1983 cl aim

Finally, in his brief More relies on Anthony v. Baker, 955
F.2d 1395 (10th G r.1992), where the court held that "in the
context of a 8§ 1983 claimfor malicious prosecution, a conpl aining
W tness i s not absolutely i mmune for testinony givenin a pre-trial
setting if that testinony is relevant to the manner in which the
conplaining witness initiated or perpetrated the prosecution." |d.
at 1401. However, Anthony is not controlling, because More does

not allege a claim for nalicious prosecution. Lack of probable



cause to prosecute is an el enment of a malicious prosecution case.?
See Seven Elves, Inc. v. Eskenazi, 704 F.2d 241, 245 (5th
Cir.1983); Martin v. Thomas, 973 F.2d 449, 457 (5th Cr.1992).
Even construing More's conplaint liberally and focussing on the
facts alleged, we find no allegation that there was a |ack of
probabl e cause to prosecute the action. We therefore find that
Moore has not asserted a claimfor malicious prosecution.
B
In his pro se conplaint, which we nust construe liberally,?
Moore presented two theories for relief under the Fourth Arendnent.
Moore's principal allegation was that he was subjected to an
unr easonabl e stop because it was pretextual in nature, based on an
informant's tip, and not solely for the purpose of issuing a
traffic citation. Additionally, More alleged that the warrantl ess
search of his vehicle was unreasonable. He contended that after
Deputy MDonald confiscated the knife, further search of the
vehi cl e was unnecessary because Mbore was twenty feet away fromt he
vehicle, and, thus, unable to threaten or injure MDonal d.
Moore argues that the district court erred in dismssing his
clainms as frivolous under 28 U . S.C. 8§ 1915(d) because they were not

filed wthin the applicable Iimtations period. He asserts that

2Pr obabl e cause neans "the existence of such facts and
circunstances as would excite the belief, in a reasonable m nd,
acting on the facts within the know edge of the prosecutor, that
the person charged was guilty of the crinme for which he was
prosecuted." Pendleton v. Burkhalter, 432 S.W2d 724, 727
(Tex. G v. App. —Houston [1st Dist.] 1968, wit ref'd n.r.e.).

3See Hai nes v. Kerner, 404 U.S. 519, 520, 92 S.Ct. 594, 595-
96, 30 L.Ed.2d 652 (1972).



the district court erred because it incorrectly determ ned the
accrual date of his clains.

We review 8 1915(d) dism ssals for an abuse of discretion.
Gartrell v. Gaylor, 981 F.2d 254, 256 (5th Cir.1993) (citation
omtted). A federal court may dismss a claimin forma pauperis
“if satisfied that the action is frivolous or nmalicious." 28
US C 8§ 1915(d) (1988). District courts may dism ss clainms sua
sponte under 8§ 1915(d) where "it is clear from the face of a
conplaint filed in forma pauperis that the clains asserted are
barred by the applicable statute of limtations.”" Gartrell, 981
F.2d at 256. Because there is no federal statute of limtations
for 8 1983 clains, district courts use the forumstate's persona
injury limtations period. | d. Texas' general personal injury
limtations period is two years. See Tex. QV.Prac. & REM CoDE ANN. 8
16. 003(a) (Vernon 1986).

The district court found that Myore's illegal search claim
accrued on the date of the allegedly unreasonabl e search, or when
Moore purportedly sustained his injury—May 10, 1988. Therefore,
because Moore filed suit on Novenber 19, 1990, the court di sm ssed
Moore's suit pursuant to 8§ 1915(d) because the two-year statute of
[imtations had run.

Al t hough the Texas limtations period applies, federal |aw
governs when a 8 1983 claim accrues, and "[u]nder federal law, a
cause of action accrues when the plaintiff knows or has reason to
know of the injury which is the basis of the action." Gartrell,

981 F.2d at 257. "The statute of limtations ... begins to run



when the plaintiff is in possession of the "critical facts that he
has been hurt and who has inflicted the injury...." " 1d. (quoting
Lavellee v. Listi, 611 F.2d 1129, 1131 (5th G r.1980)). Moor e
certainly possessed the "critical facts" concerning the allegedly
unr easonabl e search of the car on the day it occurred. Moore knew
that he was twenty feet away fromthe car, and unable to threaten
or harm Oficer MDonal d, when the car was searched. Thus, the
district court correctly concluded that More's claimas to the
al | egedly unreasonabl e search of the car accrued on May 10, 1988,
when he becane "aware that he ha[d] suffered an injury or hald]
sufficient information to knowthat he ha[d] been injured.” Helton
v. Cenments, 832 F.2d 332, 335 (5th Cir.1987) (footnote omtted).*

Moore al so contends, however, that he was subjected to an
illegal pretextual stop in violation of the Fourth Anmendnent. In
United States v. Causey, 834 F.2d 1179 (5th Cr.1987) (en banc), we
held that "where police officers are objectively doing what they
are legally authorized to do ... the results of their
i nvestigations are not to be called in question on the basis of any
subjective intent wwth which they acted."” 1d. at 1184; see Scott
v. United States, 436 U S 128, 138, 98 S. C. 1717, 1723, 56
L. Ed. 2d 168 (1978) ("[T]he fact that the officer does not have the
state of mnd which is hypothecated by the reasons which provide
the legal justification for the officer's action does not

invalidate the action taken as long as the circunstances, viewed

A course, we express no opinion regardi ng whet her
McDonal d's search of Mdore's vehicle actually anmounted to a
constitutional violation.

10



objectively, justify that action.”) It is undisputed that Deputy
McDonald, in stopping Mwore for a traffic violation, was
obj ectively doi ng what he was | egally authorized to do, whether he
was following atip or not. Thus, even assunm ng arguendo that the
district court erred in determning the accrual date of WMore's
claim we need not reach this issue because, under Causey, the
claimis without constitutional nerit. W therefore find no abuse
of discretion by the district court. See Ali v. Hi ggs, 892 F.2ad
438, 439 (5th Gr.1990) (affirmng 8 1915(d) dism ssal for "reasons
different fromthose relied upon by the district court").
C

Moore al so argues that the district court erred in ordering
that he pay court costs. He asserts that court costs should not
have been charged to hi mbecause he i s proceeding in form pauperis
and his conplaint was tinely filed. However, 28 U S.C. § 1915(e)
(1988) provides that "[j]udgnent may be rendered for costs at the
conclusion of the suit or action as in other cases...." § 1915(e)
affords the courts "discretionary power" to render judgnent for
costs at the end of the action. See Lay v. Anderson, 837 F.2d 231,
232 (5th Cir.1988) (stating that a frivolous appeal is not a
necessary condition to taxing costs against an in forma pauperis
litigant). The fact that More's conplaint was tinely filed does
not establish an abuse of discretion. More's argunent is wthout
merit.

11

For the foregoing reasons, we AFFIRM
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