IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 93-2046

BANK ONE TEXAS NATI ONAL ASSOCI ATI ON,

Pl ai ntiff-Appellee,
Cr oss- Appel | ant ,

V.
GARY E. MORRI SQON,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas

(July 7, 1994)

Before KING and WENER, Circuit Judges, and ROSENTHAL®, District
Judge:

PER CURI AM

Appel lant Gary E. Morrison ("Mrrison") appeals froma
j udgnent rendered against himon the basis of a guaranty he
executed in favor of the predecessor to appell ee Bank One Texas
Nat i onal Association ("Bank One"). Bank One cross-appeals from
the district court's refusal to award attorneys' fees. Finding
that the district court erred in disregarding pertinent jury

findings, we reverse its judgnent and render for Mrrison. In

" District Judge of the Southern District of Texas, sitting
by desi gnati on.



I'ight of our disposition of the case, we do not reach the issue
of Bank One's attorneys' fees.
| . Background

A The Note and Guaranty

Morrison and others fornmed Triple MDrilling Conpany
("Triple M) in January of 1984. In 1985, Triple M obtained a
$200, 000 line of credit from MBank Houston, N. A ("MBank").
Morrison executed an unconditional personal guaranty in favor of
MBank for that line of credit, as well as for any debt incurred
after the issuance of the credit line (the "guaranty"). The
guaranty expressly provided that Morrison could unilaterally
cancel at any tine by giving witten notice and thereby limt his
obligation to those suns previously borrowed by Triple M
protecting himfrom subsequently-incurred i ndebtedness. The
evi dence does not reflect that Mrrison ever sent such a notice
to MBank.

Triple Mdrew upon the line of credit, but quickly repaid
the | oan and never again borrowed noney under that |ine of
credit. Both Mrrison, and Robert Baldwi n ("Bal dw n"), the MBank
of ficer responsible for the |oan, testified that the parties
i ntended that the guaranty be cancell ed upon repaynent of the
original $200,000 line of credit. Baldwin stated that MBank
requi red the guaranty as to the $200,000 line initially because
Triple Mwas a new conpany and had no receivables with which

MBank coul d secure the I oan. Once the conpany began generati ng



recei vabl es, he testified, MBank rel eased the guaranty. Bank One
did not offer any evidence to refute this testinony.

Bal dwin additionally stated that he infornmed MBank's note
departnent that the instrunents were cancelled and instructed the
enpl oyees to return the cancell ed docunents to Mrrison.

Al t hough Baldwin testified that it was his normal practice to
give such instructions in witing, no such witing is in

evi dence. MBank did, however, return a package of | oan docunents
to Morrison, including the original $200,000 note and a copy of
the guaranty, conspicuously stanped across the first page with

t he word " CANCELLED. "

Morrison's assistant, Carolyn Harbeson ("Harbeson"), placed
t hese docunents in Mirrison's safe, believing themto be
originals. Wen she subsequently discovered that Mrrison had
received only a copy of the guaranty, she requested the original
fromBal dwi n at MBank, who assured here that the original was in
MBank's "dead files" and was therefore effectively cancell ed.

In February of 1986, Triple M obtained a second |ine of
credit in the anmbunt of $500,000. MBank's official |oan
docunents reflect that this |ine was not guaranteed. For
exanpl e, the | oan application discloses the guarantors as "none,"
and states that "[a]lthough [Mrrison] has a strong personal
financial statenent, he has no personal liability on this loan."
Further, when the credit line was renewed and increased to
$750, 000 i n August of 1986, the | oan application again

specifically recited that there were no guarantors and t hat



"[Morrison] does not guarantee this line; therefore [he] has no
personal liability." Numerous additional MBank nenoranda and
of ficial bank docunents consistently reflect that this | oan was
not guar ant eed.

B. The Triple M Suit

After the March 3, 1987, stated maturity date on the
$750, 000 note passed, MBank declared the note to be in default
and sei zed as an offset approximtely $400,000 in Triple Ms
payrol |l account at MBank, an action which apparently forced
Triple Minto bankruptcy. MBank did not, however, make demand
upon Morrison to pay off the note. Triple Mfiled suit against
MBank in state court alleging that, in seizing the payrol
account, MBank breached an agreenent to extend the maturity date
of the note until the end of 1987 (the "Triple Msuit").

Morrison intervened in the Triple Msuit seeking danages that he
clainmed he suffered directly as a result of MBank's m sconduct in
connection with Triple Ms $750, 000 note.

In March of 1989, MBank was decl ared insolvent, and the FDI C
was appointed as receiver. After its appointnent, the FDIC
intervened in the Triple Msuit and renoved it to federal court.
After the Deposit Insurance Bridge Bank, N A, n/k/a Bank One,
acquired substantially all of MBank's assets (including the note
and guaranty at issue) as part of a purchase and assunption
transaction with the FDIC, Bank One attenpted to intervene in the
action and, although it originally permtted Bank One to do so,

the district court changed its mnd on rehearing, declining to



exerci se any suppl enental jurisdiction over that dispute, and
struck the intervention.

C. The I nstant Case

Bank One filed this lawsuit against Mrrison in state court
on January 21, 1991, asserting the continued validity of the
guaranty and seeking to recover the bal ance of the $750, 000 note.
Morrison counterclai med agai nst Bank One and nade certain
al l egations regardi ng MBank. Perceiving that Mrrison had stated
cl ai ns agai nst the defunct MBank, the FDI C intervened as receiver
for MBank and renoved the case to federal court. The FDI C noved
for, and was granted, partial sunmary judgnment on sone of
Morrison's affirmati ve defenses. In response to the FDIC s
nmotion, Morrison asserted that his counter-claimwas based solely
upon the conduct of Bank One in filing suit against himon an
al l eged guaranty obligation that it knew fromits own records had
been cancel l ed, but that he did not chall enge any action of MBank
in the instant action. After Mrrison made clear that his
surviving clains were asserted only agai nst Bank One and not
agai nst MBank, the FDIC wthdrew fromthe case with the consent
of the parties and the court. Upon the FDIC s di sm ssal,
Morrison noved unsuccessfully to dism ss the case for |ack of
subject matter jurisdiction.

At trial, the court submtted, over objections from both
parties, a jury question asking whether Bank One had rel eased

Morrison fromthe guaranty. The jury found that Bank One did



not.! The jury also found that the guaranty was not intended to
apply to the $750,000 note. The court, however, disregarded the
jury's finding on the parties' intentions, deemng that answer to
be irrelevant in the face of what it considered to be an
unanbi guous guaranty contract, and entered judgnment in favor of
Bank One. The court also disregarded the jury's finding that
$12, 000 woul d adequately conpensate Bank One for its attorneys'
fees and entered a final judgnent on February 11, 1993. Morrison
tinmely appeal ed the judgnment notw thstandi ng the verdict, and
Bank One cross-appeal ed, contesting the district court's failure
to award attorneys' fees.
1. Analysis
A Morrison's Appea
1. Subj ect matter jurisdiction

Morrison first contends that the district court erred in
failing to dismss or remand the case for want of subject matter
jurisdiction. He argues that the FDI C was never nade a proper
party to the litigation because it had no legitimate interest in

the case; consequently, no right to a federal forum ever arose,

and renoval was inproper. See NCNB Texas Nat'l Bank v. Fennell,
942 F.2d 934, 936 (5th GCr. 1991) (assum ng that the FDI C nust
have a legitimate interest in the case in order to be a "proper™

party); FSLIC v. Giffin, 935 F.2d 691, 696 (5th Gr. 1991)

(sanme), cert. denied, 112 S. . 1163 (1992); see also Bank One,

! Morrison contends that the jury's answer in this regard is
irrel evant because the pertinent inquiry was whet her MBank had
rel eased Morrison



Texas, N.A v. Elns, 764 F. Supp. 85, 89-90 (N.D. Tex. 1991)

(remandi ng cause to state court upon determnation that the FD C
had no legitimate interest). Resolution of this contention turns
on whether Mrrison actually stated clains against MBank in his
counter-claim According to Mrrrison, the reference to MBank in
his counter-claim)) which the FDI C used as the basis of its

i ntervention and subsequent renoval )) was a nere clerical error,
and the m snoner shoul d have been apparent fromthe face of the
pl eadi ng.

Al t hough we share Mrrison's concern that federa
jurisdiction should not be mani pulated by the FDIC s sinple
intervention in a given case, we find that, under the
circunstances presented, the FDIC had a interest in the case at
bar sufficient to support its intervention. Morrison's counter-
claimrefers to "counter-defendant MBank, Bank One's predecessor”
and asserts that "[t]he actions of MBank and Bank One constitute
a fraud on Gary Morrison and an attenpt to unjustly enrich
thensel ves." The relief sought was agai nst "counter-defendant."
I nt erspersed anong his defenses, Mrrison challenges the guaranty
as havi ng been "executed under duress, that there was a failure
of consideration and that his signature was obtained by fraud,"
def enses which clearly go to the actions or om ssions of MBank.
The conbi nation of allegations in the counter-claimleads us to
conclude that the FDIC validly perceived that Mrrison was
asserting clains against the MBank receivership estate and that

its intervention was proper.



Further, Morrison never noved to dism ss any clainms against
the FDIC or request a remand on the basis that federal
jurisdiction was |acking )) even though it was clear that the
FDIC s only purpose in intervening was to defend agai nst clains
it believed were asserted against the fallen MBank )) until after
the trial court had granted partial sunmary judgnment in favor of
the FDIC. Once the FDI C becane a party to the action, the suit
was deemed to arise under federal law, see 12 U S.C
8§ 1819(b)(2)(A), and the FDIC had the right to renove it, 28
U S. C 88 1441 and 1446. Because jurisdiction is determ ned as
of the tinme of renoval and post-renpval events will generally not

deprive the court of jurisdiction, Asociacion Nacional de

Pescadores v. Dow Quim ca de Colonbia, S.A. , 988 F.2d 559, 565

(5th Gr. 1993), cert. denied, 114 S. . 685 (1994); Giffin,

935 F.2d at 696, the FDIC s subsequent dism ssal fromthe case
did not deprive the court of subject matter jurisdiction.

Morrison contends nonetheless that the FDIC s di sm ssal was
not a post-renoval event but rather a recognition that

jurisdiction never existed fromthe first. See Dow Quimca, 988

F.2d at 565 (observing that federal court was exam ning
jurisdictional facts as of the tine the case was renoved but
considering information submtted after renoval). W disagree.
First, Mrrison's assertion that Bank One and the FDI C knew or
shoul d have known at the tinme of renoval that he did not intend
any cl ai ns agai nst MBank based upon pre-receivership conduct is

di singenuous in light of his prolonged delay in taking any action



to clarify or amend his pleading. Mrrison's response to the
FDIC s nmotion for summary judgnent did little to clarify that
MBank's actions were not at issue, especially when he did not
anend his counter-claimto reflect this alleged intention. In
fact, it was not until the pre-trial order stage of these
proceedi ngs that Mrrison appeared to have abandoned conpletely
and unequi vocal ly any cl ains against the FDIC. Under the facts
presented, we cannot find that the FDIC s di sm ssal was on the
basis that there was no subject matter jurisdiction as of the
tinme of renoval. Therefore, we construe the dismssal as a post-
renmoval event which could not have ousted subject matter
jurisdiction.
2. The | ssue of Intent

Morrison raises a conpelling argunent that the court bel ow
erred in disregarding a jury finding that it was not "the nutual
intent of the parties that the Mirrison guaranty apply to the
$750, 000 Triple M Conpany note." There is anple support in the
record for the jury's conclusion. Nonetheless, the district
court concluded that the jury question on intent was warranted
only if Mrrison had pled and proved that the guaranty agreenent
was anbi guous. Because it considered the guaranty to apply
unanbi guously to the debt at issue, the court bel ow regarded the
jury's intent finding as irrelevant and entered judgnent in favor
of Bank One. W are not so persuaded. As Morrison correctly

points out, contract interpretation principles are irrel evant

where, as here, there is a dispute over whether the guaranty was



even in existence as to the $750, 000 note. Preston Farm & Ranch

Supply, Inc. v. Bio-Zyne Enter., 625 S.W2d 295, 298 (Tex. 1981)

("The question of whether an agreenent was reached by the parties
is generally a question of fact where the existence of the
agreenent is disputed."). The question of whether the parties

i ntended the guaranty to be in effect was both clearly rel evant
and appropriate for jury resolution. It went directly to
Morrison's pled (and evidently proven) defense of cancellation or
release.? 1In disregarding this jury finding and refusing to
submt a question asking whether MBank rel eased Morrison fromthe
guaranty (which refusal, as noted below, is also asserted as
error), the district court held )) essentially as a matter of |aw
)) that the guaranty coul d not have been rel eased by MBank,
primarily because Morrison never sent any witten notice as

requi red under the guaranty. However, the provision which allows
Morrison to cancel his guaranty obligation unilaterally does not
render the intent question irrel evant because that clause does
not speak to, or prohibit, a nmutual cancellation or novation of

the guaranty agreenent. E.qg., Knight v. Wrotzious, 495 F. 2d

543, 545 (5th Cr. 1974) (holding that a guaranty can be "wai ved

or surrendered by the bank without regard to the neans prescribed

2|nthe joint pre-trial order, the follow ng i ssue was
listed as a disputed fact:

Whet her there is a guaranty agreenent between Mrrison
and Bank One securing Triple Ms $750, 000 | oan
agr eement .

10



for cancellation by a guarantor").® Therefore, a fact issue
exi sted as to whether the parties agreed to cancel the guaranty
)) or at the very least nodify the contract to exclude the
obligation at issue. This issue was properly submtted to the
jury in the formof the intent question.

The | oan applications and supporting MBank docunents show
that Morrison did not guarantee the $750, 000 obligation. The
i ndi spensabl e, conponent | oan docunents reflect that the parties
specifically agreed that the $750,000 obligation was not
guar anteed, presunably because the guaranty contract was either
cancelled or nodified to exclude that note. See, e.qg., 3 A
CorBIN, CoRrRBIN ON CONTRACTS 8§ 574, at 371 (1960) ("Any contract,
however made or evidenced, can be discharged or nodified by
subsequent agreenent of the parties.”). MBank's own internal
menos specifically recite that Mdirrison was to have no personal
liability on the notes. For exanple, when Triple Ms financial
condition began to deteriorate, Kathryn Seider ("Seider"), the
MBank officer who replaced Bal dwi n, requested that Mrrison
execute a new guaranty for the $750,000 credit line. Seider's
own credit anal yses which carefully discuss sources of repaynent

do not nention Morrison as a potential resource. MBank's

3 The district court's other possible justification for
finding that the guaranty was not cancelled by MBank is simlarly
unper suasi ve because it is clear that the original guaranty
agreenent need not have been returned to Morrison in order to
cancel it. A guaranty is not a negotiable instrunent; rather, it
is a contract, see FDIC v. Payne, 973 F.2d 403, 408 (5th Cr.
1992), which may be cancelled as any witten agreenent by nutual
consent of the parties.

11



obj ective actions and inactions )) specifically, its failure to
make demand upon or otherw se pursue Mrrison as a guarantor
though its own records estimted his net worth to exceed

$4, 000, 000 )) further reflect an understanding that Morrison had
not guaranteed the $750,000 line of credit. |ndeed, Bank One's
own actions in seeking relief fromthe Triple M bankruptcy court
by representing that Triple Ms secured assets were "virtually"
the only assets from which satisfaction could be nade* support
the view that the guaranty was |likely unearthed after the fact
fromdeep within the MBank "dead files" where it naintained
cancelled instrunents. W thus conclude that the jury properly
determ ned that the parties did not intend the guaranty to cover
the line of credit at issue. The trial court's disregard of this
finding was in error.

3. The Applicability of D Gench, Duhne

Bank One asserts that the court bel ow was precluded from
aski ng about the parties' intent because that determ nation would
necessarily and inperm ssibly cause the jury to eval uate whet her
there existed, in effect, an unrecorded side agreenent to cancel
the guaranty as prohibited by the doctrine first set forth in

D Cench, Duhme & Co. v. FDIC, 315 U S. 447 (1942).

4 Bank One filed a notion for relief fromthe automatic stay
in Triple Ms bankruptcy proceedings in order to seize Triple Ms
accounts receivable, representing to the bankruptcy court that
t hese accounts were "virtually the only source of paynent"” for
t he $750,000 note. On the basis of this representation, the
bankruptcy court granted the relief requested and permtted Bank
One to collect the collateral

12



Morrison counters that the cancellation of the guaranty is

not subject to D Gench, Duhne because (i) Bank One failed to neet

its burden of showi ng that the guaranty was in MBank's active
files at the tinme its predecessor, the FDIC, acquired MBank's
assets, and (ii) the voided guaranty could not have been acquired
by the FDIC. As Morrison inplicitly acknow edges, each of these
argunent s hi nges upon sone evidence in the record as to where the
guaranty was found. Morrison, however, points only to the
testinony of his assistant, Harbeson, to confirmits |ocation.

Har beson's testinony as to what Baldwin at MBank tol d her
regarding the location of the purportedly cancell ed guaranty was
objected to at trial as inadm ssible hearsay, and we believe that
Bank One was correct in labelling it as such. The testinony was
clearly offered for the truth of the natter asserted, and it
fails to neet any of the enunerated exceptions to the hearsay
rule )) including the statenent against interest exception
because MBank was clearly a separate entity from Bank One. Even
if we assune that the guaranty was in MBank's "active" files,
however, that assunption does not require the application of

D Cench, Duhne here because ot her docunments which undi sputedly

were contained in MBank's "active" files clearly reflect that the
parties agreed that the guaranty did not apply to the $750, 000
obl i gati on.

The sem nal case of D Cench, Duhne has spawned a host of

litigation exploring the paraneters of its rule of estoppel which

precl udes a borrower from asserting against the FD C defenses

13



based upon secret or unrecorded "agreenents" that alter the terns

of the obligation. E.qg., Canpbell Leasing, Inc. v. FDC 901

F.2d 1244, 1248 (5th Cr. 1990). The doctrine has been
interpreted expansively to shield the FDIC from cl ai ns and
def enses based upon coll ateral agreenents not firmy established

in the official records of the failed institution. Resol uti on

Trust Corp. v. Oaks Apartnents Joint Venture, 966 F.2d 995, 999

(5th Gr. 1992). However, "[t]he doctrine . . . has not been
read to nean that there can be no defenses at all to attenpts by
the FDIC to collect on prom ssory notes. . . . Rather, [i]t only
bars those defenses which [the] FDIC could not have been put on
notice by reviewing records on file with the bank.”" FED C v.
Waggoner, 999 F.2d 826, 828 (5th Cr. 1993) (quoting ED C v.
Laguarta, 939 F.2d 1231, 1237 (5th G r. 1991), and RTC v. Sharif-

Muni r - Davi dson Dev. Corp., 992 F.2d 1398, 1404 (5th Gr. 1993))

(internal quotations omtted).

The D Gench, Duhne rule has been partially codified at 12

US C 8§ 1823(e), and the federal "courts generally give simlar
interpretations to 8 1823(e) and the doctrine of D Cench, Duhne."

Laguarta, 939 F.2d at 1238. Therefore, 8§ 1823(e) is viewed as
suppl enenting, not replacing, the D Gench, Duhne doctrine. FEDC

v. Castle, 781 F.2d 1101, 1106-08 n.3 (5th Cr. 1981). Section
1823(e) requires that the agreenent sought to be enforced be:
(1) in witing;
(2) executed by the depository institution and any

person claimng an adverse interest thereunder,
i ncl udi ng the obligor, contenporaneously with the

14



acquisition of the asset by the depository
i nstitution;

(3) approved by the board of directors of the
depository institution or its |loan commttee, and
the approval reflected in the mnutes of the board
or conmttee; and

(4) an official record of the depository institution
continuously fromthe tine of its execution.

12 U.S.C. § 1823(e).

Morrison argues that the stringent requirenents of § 1823(e)
need not be net in the case presented because he is not relying
upon any unwitten side agreenent; rather, he is attenpting to
enforce the parties' agreenent as reflected clearly in the | oan
docunents. Alternatively, he contends that the | oan docunents
read together as a whole constitute a witten agreenent between
the parties which satisfies 8 1823(e). As Mrrison properly
points out, neither D Gench, Duhnme nor 8§ 1823(e) requires that

the agreenent between the parties be confined to one docunent;
rather, a collection of official bank docunments can reflect the

agreenent reached. Sharif-Minir-Davidson, 992 F.2d at 1405 n. 13

(observing that Texas |aw permts a contract to "consist of
multiple witings, all of which are integral to the agreenent");

Gaks Apartnents, 966 F.2d at 999 ("The fact that an agreenent

between the failed | ender and the borrower is manifested in nore
t han one docunent does not automatically inply a deceptive secret
agreenent."); Laquarta, 939 F.2d at 1238-39 (holding that the

| oan docunents that are integral to a given transaction are to be
read together). Wth respect to the first 8§ 1823(e) requirenent,
it is undisputed that the | oan docunents are all in witing. The

15



second prong of the inquiry is also nmet because (i) Baldwi n, the
MBank seni or vice president handling the transactions, signed the
| oan applications, (ii) Morrison signed the prom ssory notes that
were the result of, and in accordance with, the | oan
applications, and (iii) Baldwin tied the two sets of docunents
together by testifying that the | oan applications he signed were
the sanme ones which were eventual |y approved by the | oan

conmm ttee and which fornmed the basis of the $500, 000 and
subsequent $750, 000 credit extensions.

Wth respect to the third requirenent, Bank One poi nted out
at trial that the | oan applications upon which Mrrison relies
are inconplete because there are no witten indicia of commttee
approval. This court, however, has previously held that board
approval can be established by testinony regarding the board's

"custom and routine practice." Park Cub, Inc. v. RTC, 967 F.2d

1053, 1057 (5th Gr. 1992). Baldwn testified that it was the
"custom and routine practice" of MBank to obtain | oan commttee
approval prior to the extension of credit under the circunstances
presented. Baldwin was certain that the transaction woul d not
have been effected in the manner it was absent both a conpl eted
application in the formof the one introduced at trial and

comm ttee approval. As noted above, he testified unequivocally
that the loan applications in evidence )) which clearly reflect
no guarantors )) were the ones upon which the | oan was nade and

that the credit was extended without any guaranty.® Furthernore,

SIn this regard, the trial transcript of Baldwin's

16



the record contains other, conmttee-approved applications which
resulted in letters of credit cross-collateralized with the | oan
at issue, and these applications again reflect that there were no
guarantors. All of this evidence supports the view that the
$750, 000 | oan at issue obtained the requisite approval, and Bank

One did not offer any countervailing evidence. Cf. Park d ub

967 F.2d at 1057 (finding an issue of fact as to board approval
where there was a dispute as to the nornmal procedures of the
board and as to whether those procedures were foll owed).
Consequently, the | oan docunents satisfy the third precondition.

Finally, with respect to the fourth § 1823(e) factor, the
evidence at trial was uncontroverted that these |oan docunents
were continuously in the official MBank financial records since
their inception. Accordingly, under the particular facts

presented, D Gench, Duhne and 8§ 1823(e) do not elimnate

Morrison's defense that he did not guarantee the obligation at

i ssue.

testinony reads as foll ows:
Q So, if the loan was funded w thout [the guaranty],
it had to be funded as set out on the face of the
application, wouldn't it?
A That's correct.

Q And the face of the application contains what
reference to guaranties. . . . That there are none?

A That's correct.

17



Moreover, and nore fundanentally, in cases such as the one
at bar where the parties' understanding is unequivocally enbodi ed
in the | oan docunents, "'[n]one of the policies that favor the
invocation of [§ 1823(e)] are present . . . because the terns of
the agreenent that tend to dimnish the rights of the FDI C appear
in witing on the face of the agreenent that the FDI C seeks to

enf or ce. Laguarta, 939 F.2d at 1239 (quoting Riverside Park

Realty Co. v. FDIC, 465 F. Supp. 305, 312-13 (MD. Tenn. 1978)).

Time and tine again, we have stated that the purpose of the

D Cench, Duhne doctrine is to safeguard the reliance of federal

regul ators upon the records of the financial institution, to the
excl usi on of any extraneous matters, so that they may eval uate
accurately the assets and liabilities of the institution.

Langley v. FDIC, 484 U. S. 86, 91-92 (1987); see also Giffin, 935

F.2d at 697. Essentially, because the regulators nust perform
their analyses of an institution both quickly and accurately, the
al | onance of defenses or clains against a facially unqualified
obligation based upon facts outside the docunent woul d eviscerate

the federal policy underlying the doctrine. Langley, 484 U S at

91-92; Bowen v. FDIC, 915 F.2d 1013, 1016 (5th Cr. 1990). That
purpose is not served here where all of the nenoranda and
supporting | oan docunents consistently reflect that the $500, 000
and supersedi ng $750, 000 obligations were not guaranteed. E.g.,
Waggoner, 999 F.2d at 828 (holding that D Gench, Duhne did not

precl ude borrower's reliance upon superseded notes clearly

reflecting that his liability was non-recourse in defending

18



agai nst new note into which the superseded notes were "rolled
over" and consolidated which failed to reflect that liability
limtation).

Accordi ngly, under the circunstances of this case, we hold

that D CGench, Duhnme and 8§ 1823(e) did not preclude the trial

court fromasking the jury to consider whether the parties

i ntended that the $750, 000 note be guaranteed by Mrrison. The

i ntegrated | oan docunents whi ch evidence the parties' agreenent

as to the $750, 000 obligation satisfy the notoriety requirenents

of D QGench, Duhne and 8§ 1823(e), resulting in a fact issue as to

whet her the parties intended the guaranty to apply. The jury's
answer in the negative, which, as discussed above, is supported
by the record, should therefore be upheld, and the district court
erred in disregarding it.

4. O her Defenses: Res Judicata, Judicial Estoppel,
and Rel ease

Morrison proffers additional bases for reversing the
district court's order, including res judicata, judicial
estoppel, and an allegedly erroneous jury instruction asking
whet her Bank One )) rather than MBank )) released himfromthe
guaranty. W need not eval uate these issues because of our
di sposition of the case on the basis of the jury question which
was properly asked and answered. See supra at section IIl.A 2.

B. Bank One's Cross- Appea

Because we find that the guaranty was not in effect as to
t he $750, 000 note at issue and render judgnment in favor of
Morrison on that point, we have effectively negated the existence
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of the very agreenent upon which Bank One depends to receive its
attorneys' fees; accordingly, we decline to nodify the district
court's ruling preventing Bank One fromreceiving its fees.
I11. Concl usion
For the foregoing reasons, we REVERSE the judgnment of the

district court and RENDER judgnent in favor of Morrison.
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