United States Court of Appeals,
Fifth Grcuit.
No. 93-2106
Gary BOGE, et al., Plaintiffs-Appellees,
V.
PH LLI PS PETROLEUM CO., et al., Defendants,
Phillips Petroleum Co., Phillips 66 Co., D.W Price, J. Robert

Benz, Don C. Kuper, John E. Knott, John Van Buskirk, Fish
Engi neering & Construction, Inc., and Raynond Al varez, Defendants-

Appel | ant s.
July 5, 1994.

Appeals from the United States District Court for the Southern
District of Texas.

Bef ore ALDI SERT", REYNALDO G GARZA and DUHE, Circuit Judges.

ALDI SERT, CGircuit Judge:

This appeal requires us to decide whether the order of the
district court remandi ng these proceedings to the state court is an
appeal able order. |If we decide that the order is not appeal abl e,
we need not neet the contentions presented by Appellant Phillips

Pet r ol eum Conpany.?

“Circuit Judge of the Third Grcuit, sitting by designation.

lAppel l ants are Phillips Petrol eum Conpany, Phillips 66
Conpany, D.W Price, John E. Knott, Don C Kuper, J. Robert Benz,
John Van Buskirk, Fish Engineering & Construction, Inc., and
Raynond Al varez. For convenience we will refer to them as
"Phillips" or "Appellant."” Phillips argues that it properly
grounded its renoval on Bogle's separate and i ndependent federal
law clainms relating to an Enpl oyee Retirenent |Income Security Act
("ERI SA") plan, that the district court erred in allow ng Bogl e
to evade federal jurisdiction by dismssing his ERI SA clains and
by remanding after allowi ng dism ssal of his ERI SA clains. By
separate brief, Fish Engineering and Construction, Inc. argues
that nultiple exactions of punitive danages violate the due
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I n determ ni ng whet her the order i s appeal abl e, our threshold
inquiry is whether the district court based its remand on | ack of
subject matter jurisdiction. If it determined it |acked such
jurisdiction, there is no appeal able order. 28 U S.C. 88 1447(c)
& (d). The appeal was tinely filed in accordance with Rule 4(a) of
the Federal Rules of Appellate Procedure. CQur standard of review
as to determnations of jurisdiction is plenary. I ngall s
Shi pbui I ding, Inc. v. Asbestos Health Caimnts, 17 F.3d 130, 132
(5th Gir.1994).

| .

I n October of 1989, an explosion at Phillips' Houston Chem cal
Conpl ex caused 24 deaths, innunerable personal injuries and
property damage affecting thousands. Gary Bogle and other
enpl oyees and victins of the explosion filed suit in Harris County,
Texas i n Novenber of 1989, all egi ng negligence and gross negli gence
on the part of Phillips. This lawsuit was subsequently
consolidated wth other actions arising out of the explosion.
During the course of these consol i dated proceedi ngs, Gary Bogl e and
the other plaintiffs (hereinafter "Appellee") filed a suppl enenta
petition alleging that Phillips wongfully denied them nedical
benefits, termnated part of its medical programand breached its
fiduciary duties.

In the supplenental petition, Appellee asserted:

3.13 Although in the wake of the occurrence in question, the

Phil i ps Defendants contracted with the Fam |y Service Center
Corp. (an independent agency of United Way of the Texas Culf

process clauses of the federal and Texas constitutions.
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Coast), the Kel sey-Seybold Cinic, and the University of Texas
Heal th Sci ence Center at Houston to provi de nedi cal services,
i ncl udi ng di agnosi s, treatnent, and therapy for post-traumatic
stress syndrone and rel ated di sorders for survivors (and their
famlies) of that disaster, these services continued for only
about a nonth before they were abruptly termnated by
Phillips' legal counsel. Further nedical treatnent required
by victins of the explosions was unjustifiably interrupted,
al though Phillips and its agents knewthat these victins could
not obtain treatnent either because they had no insurance
coverage, or Phillips, in bad faith, would obstruct their
wor kers' conpensation coverage for such treatnent.

5.1 Plaintiffs would further show that the occurrence giving
rise tothis suit was also directly and proxi mately caused by
the negligence of Defendants Phillips Petroleum Conpany,
Phillips 66 Conpany, D.W Price, John E. Knott, Don C. Kuper
and J. Robert Benz, who are each vice-principals of the
Phil I'i ps Defendants. Such negligence includes, but is not
limted to, the follow ng acts and/or om ssions:

(n) in failing to provide therapeutic, nedical, and other
services and continuing to provide such services in the
aftermath of the deadly explosions in 1989;

(o) in obstructing the paynent of workers' conpensation and
ot her benefits for necessary nedical treatnent;

(p) inrefusing to provide for necessary nedi cal services and
treatnment to those who endured and survived the unreasonably
dangerous working conditions, as exenplified by the

boi | erhouse expl osi on, the Pl ant 5 expl osi ons, and the K-Resin
fire in 1989;

(z) in obstructing the provision of necessary nedical

treatnment provided by Phillips and/or the Enployers Casualty

Conmpany and the Enpl oyers National |nsurance Conpany
Consol i dat ed Suppl enental Petition, 1992.

Appel | ee maintains that the sole reason for the suppl enenta
petition was to rebut Appellant's danages defense that many

plaintiffs, who bel atedly sought nedical or psychiatric treatnent,



were faking their injuries or malingering. Brief of Appellee at 5.

Appel  ant renoved this nmass tort lawsuit to the district court
on the basis of the supplenental petition, contending that the new
all egations presented a sufficient basis for renoval because they
brought into play provisions of the Enployee Retirenent |ncone
Security Act ("ERISA"), 29 U S.C 88 1001-1461. It argued that
because nedical treatnment for Phillips' enployees was governed by
a plan "established ... for the purpose of providing ... through
t he purchase of insurance or otherw se, (A) nedical, surgical, or
hospital care or benefits ...," 29 US C § 1002(1), ERI SA's
preemption clause, 29 U S C § 1144(a), would apply, thereby
ousting state court jurisdiction.

The Bogle plaintiffs filed an energency Mtion to Renmand to
the state court, arguing that the supplenental petition did not
rai se a federal question. They also submtted a Motion for Parti al
Nonsuit with Prejudice of their own clains, the effect of which was
to dismss the additional avernments which forned the basis of
Appel l ant's renoval petition.

After a status conference setting a briefing schedule, the
district court held a hearing on the Mtion to Renmand. | t
subsequently granted the Bogle Plaintiffs' notion for a partial
nonsuit and granted their notion to renmand. The district court
concluded that "the relation between the core of Plaintiffs' case
and ERISA is too tenuous, renpote and peripheral for preenption to
occur. This case is not preenpted by ERISA " Dist.C.Op. at 9.

In addition, the district court determ ned that the dictates of



justice warranted a remand back to state court. ld. at 11-12
(citing Carnegie-Mellon University v. Cohill, 484 U S. 343, 108
S.C. 614, 98 L.Ed.2d 720 (1988) ). This appeal by Phillips
fol | oned.

.

Whet her an order to remand is appeal able, thereby vesting a
reviewing court with jurisdiction, turns on the reasons for the
remand. Qur starting point is 28 U S. . C 8§ 1447(d):

An order remanding a case to the State court from which
it was renoved is not reviewable on appeal or otherw se
except that an order remanding a case to the State court from
which it was renoved pursuant to section 1443 of this title
shal | be revi ewabl e by appeal or otherw se.

Notwi t hst andi ng this broad | anguage, Section 1447(d) applies only
to remands made pursuant to the grounds set forth in Section
1447(c). See Therntron Prods., Inc. v. Hermansdorfer, 423 U S
336, 350-52, 96 S.Ct. 584, 592-93, 46 L.Ed.2d 542 (1976). Section
1447(c) provides in relevant part:
A notion to remand the case on the basis of any defect in
renoval procedure nust be made wi thin 30 days after the filing
of the notice of renoval under section 1446(a). If at any
time before final judgnent it appears that the district court
| acks subject matter jurisdiction, the case shall be renmanded.
Section 1447(c) is not the only basis for a remand back to
state court. In Carnegie-Mellon University v. Cohill, 484 U S. at
357, 108 S.Ct. at 596, the Court added a new di nension to renoval
jurisprudence by holding that a district court "has discretion to
remand to state court a renoved case invol ving pendent clainms upon

a proper determnation that retaining jurisdiction over the case

woul d be inappropriate.™ In the course of its discussion, the



Court set forth factors to be considered by courts when deciding
whether to retain jurisdiction. [d.

Significantly, for our purposes, an order of remand in a
Carnegi e- Mel | on context i s consi dered a non-Section 1447(c) renmand.
Accordingly, as a non-statutory ground for renoval, it 1is
reviewable by this court. See, e.g., Burks v. Anmerada Hess Corp.
8 F.3d 301, 304 (5th Gr.1993) (if district court relies on
nonstatutory ground for remand of case to state court, Court of
Appeal s may review order to remand; however, if remand order is
based on statutory grounds of |ack of subject matter jurisdiction,
order is imune fromreview). Thus, a remand order is reviewable
if it is based upon the Carnegie-Mellon rationale, but is imune
fromreviewif it is based upon the grounds enunerated in Section
1447(c). See, e.g., Tillman v. CSX Transp. Inc., 929 F.2d 1023,
1027 (5th Gr.) (remand order, which stated that anmendnent to add
anot her party "woul d destroy subject matter jurisdiction in this

court,"” was unreviewable), cert. denied, --- US ----, 112 S. C
176, 116 L.Ed.2d 139 (1991).

The critical distinction for determ ning appealability is the
presence of federal subject matter jurisdiction prior to the order
of remand. In a Section 1447(c) remand, federal jurisdiction never
exi sted, and in a non-Section 1447(c) remand, federal jurisdiction
did exist at sone point in the litigation, but the federal clains
were either settled or dismssed.

The district court here concl uded:



Thi s case does not contain a federal claim and three years of
i nportant work and preparation occurred in state court.

Dist.Cx.0Op. at 12. W construe the district court's order as a
remand based on | ack of subject matter jurisdiction. D st.C.Op.
at 9, 12 ("The core of Plaintiffs' cause of action, however, exists
i ndependent of the ERISA plan.... This case is not preenpted by
ERISA.... This case does not contain a federal claim..."). The
district court's conclusion that ERI SA preenption was inapplicable
and that, therefore, no federal claim existed, brings its order
"l'iterally within [Section] 1447(c)." Tillman, 929 F.2d at 1027.
Nevert hel ess, after concluding that ERI SA preenption did not
apply, the district court discussed its discretion to remand under
the factors set forth in Carnegie-Mllon. This was i nproper
because, as we have indicated, Carnegie-Mellon applies only in
cases where federal jurisdiction existed at one tine, but was based
upon federal clainms subsequently settled or dismssed. Here, the
district court determned that federal jurisdiction never did
exist. The court's confusion may have emanated fromits decision
to grant the Bogle plaintiffs' sinultaneous request for partia
nonsuit of the claims which formed the basis of the renoval
petition. The district court's discussion, although inproper
surpl usage, does not taint its ultimte conclusion that it |acked
subject matter jurisdiction. W nmade this clear in Tillmn, 929
F.2d at 1027:
[E]ven if the trial court neither states as grounds for remand
the specific words of 8 1447(c) nor cites the statute itself,
the order is wunreviewable if, by substantially simlar
| anguage, it is evident that the court intends to remand for

the grounds recited in § 1447(c).
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The magic words "this case does not contain a federal claint
rendered the district court's remand order unrevi ewabl e.

Havi ng nade the critical decision that ERI SA did not preenpt
any of the state lawclains, the district court |acked jurisdiction
to rule on the Bogle plaintiffs' nonsuit notion. Therefore, its
decision to grant the partial nonsuit was error, and the order
inplenmenting it is void and of no effect.

Appel I ant, however, should not be prejudiced by the district
court's error. Inasnuch as the Bogle plaintiffs made the notion
for partial nonsuit, Appellant may avail itself of judicial
estoppel principles to prevent Appellee from resurrecting these
clains in the state court proceeding. Reynolds v. Conm ssioner,
861 F.2d 469, 472 (5th Cr.1988) ("The judicial estoppel doctrine
protects the integrity of the judicial process by preventing a
party fromtaking a position inconsistent with one successfully and
unequi vocal |y asserted by the sane party in a prior proceeding.").

| V.

Finally, because we conclude that the district court's remand
order was anchored in Section 1447(c), we cannot review its
determ nation that ERI SA preenption did not apply to the additi onal
avernents. In Tillman, 929 F.2d at 1028, we specifically noted:

The Suprene Court has expressly held that a remand or der based

upon lack of jurisdiction, even if clearly erroneous, cannot

be revi ened.
See Therntron, 423 U S. at 343, 96 S.Ct. at 589 (holding that a
remand order issued pursuant to Section 1447(c) is not reviewable

"whet her erroneous or not and whet her reviewis sought by appeal or



by extraordinary wit.").
The remand order will stand.
V.
The appeal is DI SM SSED for |ack of jurisdiction.



