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Appeal from the United States District Court for the Southern
District of Texas.

Before KING and SMTH, Circuit Judges, and KENT," District Judge.

JERRY EE. SMTH, G rcuit Judge:

Mtchel Mirray appeals a judgnent finding him liable for
backpay damages under title VII of the Gvil R ghts Act of 1964 for
sexual ly harassing Paula Jo G ant. Because title VII does not
provide for liability against individual enployees who do not
ot herwi se qualify as enployers, we reverse and render.

| .
A

Grant began work with the Lone Star Conpany ("Lone Star") as
a sales representative on March 26, 1984. She worked at the
Houst on branch fromthen until her resignation on Cctober 14, 1988.
Mtchell Murray becanme Branch Manager of the Houston branch of Lone
Star on May 1, 1985.

The district court found that while at the Houston branch,
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Grant was subject to frequent sexual harassnent, including sexually
explicit jokes and cartoons, coments about her body, clothing, and
personal appearance, |ewd comments, and suggestive noises, all of
whi ch had the effect of making her the center of male attention
because of her sex. Sexually explicit | anguage, jokes, and remnarks
were directed at ot her fenmal e enpl oyees at her office. Pictures of
nude wonen, including an enpl oyee, were posted on the office walls
and were passed around anong enployees, including supervisors.
Wth Miurray's approval, visitors were permtted to nmake sexual ly
explicit jokes at sal es neetings.

Grant was subjected to sexually suggestive conduct by nale
enpl oyees and descriptions of sexual conduct by fell ow enpl oyees
and supervi sors. She also was subjected to crude, hostile, and
intimdating remarks that were belittling to wonen in general, and
to her in particular. The district court also found that Mirray
participated in these activities and that the behavior of Mirray
and other defendants had the effect of creating a hostile work
environnent that affected a termor condition of Gant's enpl oynent
in violation of title VII.

B

In August 1988, Grant filed a charge of discrimnation with
the Equal Enploynent Opportunity Conmm ssion (EEQC). The only
listed respondent in the discrimnation charge was Lone Star.
Murray was not |listed as a respondent and was not identified in the
body of the charge.

Grant obtained a right-to-sue letter and filed suit in June,



1989, against Lone Star, B.L. Watson, MA. Petsch, Edward C.
Thomas, Jay O ayton, Ben A Lanford, Jr., Murray, Keith Overstreet,
Wlliam P. Mddleton, Dennis Thominson, Tonbo S. Faver, and
Quality Beverage Co., Inc. Grant clained that defendants
di scrim nated agai nst her because of her sex, subjected her to
sexual harassnment and a hostile work environment, and retali ated
agai nst her for having opposed unlawful enploynent practices and
for having filed a charge and for having participated in an
i nvestigation or proceeding in violation of title VII. She also
asserted a nunber of violations of state tort and contract |aw.
She sought recovery fromthe principal stockhol ders of Lone Star;
injunctive relief against Quality Beverage Conpany, which had
purchased the assets of Lone Star; and backpay, reinstatenent,
conpensatory and punitive danmages, and attorneys' fees.

After a jury trial, all defendants but Murray were found not
I'iable. The court held that Mirray was liable for sexual
harassnment not as an enployer, but personally because he
participated directly and engaged in acts in addition to condoni ng
and encouraging the acts of other workers that contributed to a
hostil e worki ng environnent. The court ordered Murray to pay G ant
backpay of $5,905 and directed Murray and Faver to pay $62,500 in
attorneys' fees and $4,678.74 in expenses.

1.
Murray contends that the district court erred by rendering

j udgnent agai nst himin his individual capacity for backpay danages



under title VII.? He contends that as a matter of |aw, backpay
awards under title VIl cannot be assessed agai nst individuals who
do not otherw se qualify as enployers.?

Under title VII, an "enployer" may not discrimnate on the
basis of race, color, religion, sex, or national origin. 42 U S.C
8§ 2000e- 2. An "enpl oyer" includes any "person engaged in an
i ndustry affecting commerce who has fifteen or nore enpl oyees for
each wor ki ng day in each of twenty or nore cal endar weeks...." |d.
8§ 2000e(b). For purposes of title VII, "The term"person' includes
one or nore individuals...." 42 U S.C. 8 2000e(a). Because Murray
is not an "enployer" under title VII, the district court erred by
holding himindividually |iable for harassing G ant.

A

In this circuit, we have addressed only the issue of whether

a public enployee should be exenpt fromliability for enploynent

discrimnation. W have refused to inpose liability for backpay on

Murray al so contends that he cannot be held liable as a
matter of | aw because he was not naned in the charge of
discrimnation filed with the EECC. W need not reach this
i ssue.

2Gant contends that Murray is estopped fromcontesting the
issue of individual liability because he admtted ot herw se at
trial. Judicial estoppel applies where a party tries to
contradict in a second |lawsuit his sworn statenent in previous
litigation. It is intended to protect the integrity of the
judicial process, avoid inconsistent results, and prevent
litigants from playing fast and | oose in order to secure an
advantage. See United States ex rel. Am Bank v. CI.T. Constr.,
944 F.2d 253, 258-59 (5th G r.1991); Brandon v. InterFirst
Corp., 858 F.2d 266, 268 (5th Cr.1988). Mirray denied the
propriety of individual liability in the anended pre-trial order,
hi s anended answer, and his notion for directed verdict. Thus,
judicial estoppel is not appropriate.
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i ndi vi dual public enployees. Gant offers no persuasive argunent
why Congress woul d not have i ntended to protect private enpl oyees,
as well, fromindividual title VII1 liability.?3

In danton v. Oleans Parish Sch. Bd., 649 F.2d 1084 (5th
Cr. Unit AJuly 1981), this court held that the board's maternity
| eave policy violated title VII, but refused to inpose liability
for backpay on the individual defendants because it could "find no
authority for holding public officials personally l|iable for
backpay under Title VII," id. at 1099, and its "research [had]
failed to uncover a single case in which a public official has been
hel d personally liable for backpay under Title VI1," id. at 1099 n.
19. In particular, the court noted that title VII nakes
"enpl oyer[s]" responsible for backpay damages, whereas 42 U. S.C. §
1983 applies specifically to "person[s]." 1d. Only "enployers,"”
not individuals acting in their individual capacity who do not
ot herwi se neet the definition of "enployers," can be |iable under
title VII.

Grant argues that Cdanton is nerely an exanple of the
| ongstandi ng practice of treating public officials differently from
private citizens. This argunent does not square with the rational e
of dCd anton, which relies wupon the I|anguage of title WVII,

contrasting it wwth 8 1983's creation of a right to danages agai nst

"persons.” The public enployees in Canton were excluded from
liability because title VII does not include non-enployer
3Presumabl y private enployees still could be liable for

violations of state tort and contract | aw, such as intentional
infliction of enotional distress.
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i ndividuals, regardless of whether they work for a private or
public body. Id.
In Harvey v. Blake, 913 F.2d 226, 227-28 (5th G r.1990), we

also inplied that a title VIl plaintiff cannot recover against a

public enployee in his individual capacity. See also Weiss v.
Coca-Cola Bottling Co., 772 F.Supp. 407, 411 (N.D. I1I1.1991)
(interpreting Harvey as holding supervisor |iable as enployer's

agent only in official capacity), aff'd, 990 F.2d 333 (7th
Cir.1993). In Harvey we also specifically rejected a readi ng of
Ham | ton v. Rodgers, 791 F. 2d 439 (5th G r.1986), that would permtt
personal liability for damages under title VII.

QG her circuits have held that public enployees may not be
personal ly |iabl e for backpay damages under title VII. [|n Busby v.
Cty of Orlando, 931 F.2d 764, 772 (11th G r.1991), for instance,
the court held that the relief granted under title VIl is "agai nst
the enpl oyer, not against the individual enployees whose actions
constituted a violationof [Title VII]." The court stated that the
proper nethod for a plaintiff to recover under title VII| is to sue
t he enpl oyer, either by nam ng the supervi sory enpl oyee as agent of
the enpl oyer or by nam ng the enployer directly. Id. Nothing in
Busby suggests that its rationale should be limted to the context
of public enpl oyees.

The Ninth Crcuit has also determ ned that public enployees
may not be assessed backpay liability under title VII. Padway V.
Pal ches, 665 F.2d 965 (9th Cir.1982). The court noted that title

VII identifies unlawful practices only by the enployer, not



officers or enployees of the enployer, and that backpay awards
shoul d be paid by the enployer. 1d. at 968.

In MIller v. Maxwell's Int'l Inc., 991 F.2d 583, 584 (9th
Cr.1993), cert. denied, --- U S ----, 114 S.C. 1049, --- L.Ed.2d
---- (1994), the court extended this rule to private enployers.
Def endants were enpl oyees of a restaurant and its corporate owner.
The plaintiff alleged that she was di scri m nat ed agai nst because of
her sex and age and sought to hold the defendants personally liable

for their actions. The court rejected her claim noting, "Because

Congress assessed civil liability only against an enpl oyer under
Title VI, ... "individual defendants cannot be held liable for
back pay.' " Id. at 587 (quoting Padway, 665 F.2d at 968). The

court also rejected the notion that "supervisory personnel and
ot her agents of the enployer are thensel ves enpl oyers for purposes
of liability." Id.

The definition of the term"enployer"” in 8§ 2000e(b) does not
i ncl ude i ndi vi dual s who do not ot herwi se qualify as enpl oyers under
the statute. In MIller, the court observed that the purpose of the
"agent" provision in 8 2000e(b) was to incorporate respondeat
superior liability into title VII. The court found no reason to
stretch the liability of individual enpl oyees beyond t he respondeat
superior principle intended by Congress.

The court also noted that the statutory schene of title VII
indicated that Congress did not intend to inpose individual
liability on enployees. Title VII limts liability to enployers

wth fifteen or nore enpl oyees, because Congress "did not want to



burden small entities with the costs associated with litigating
discrimnation clains" and wanted "to protect small entities with
limted resources fromliability." 1d. Thus, the court found it
"I nconcei vabl e that Congress intended to allow civil liability to
run agai nst individual enployees,” the smallest of |egal entities.
| d. Finally, the MIller court suggested that had Congress
envisioned liability for non-enployer natural persons, it would
have included it in its recent amendnents to title VIl under the
Cvil Rights Act of 1991. 1d. at 587 n. 2.

W find noreasontolimt the rationale of C anton and Harvey
v. Blake to the realm of public enployee disputes. Thus, we
conclude that title VIl does not permt the inposition of liability
upon individuals wunless they neet title VII's definition of
"enpl oyer. ™

B

The structure of title VIl also indicates that Congress did
not intend natural persons who are not enployers to be held liable
for backpay awards. Section 2000e-2 prohibits various types of
discrimnation by an "enployer." The statute defines an enpl oyer
to include any agent of an enployer. |Id. at 8§ 2000e(b). Damages
avai | abl e under title VIl include reinstatement with or wthout
backpay and are to be paid by the enpl oyer, enploynent agency, or
| abor organization responsible for the wunlawful enploynent
practice. 42 U S.C. § 2000e-5(g)(1).

Murray contends that the type of danages avail abl e under title

VI indicates that individual enployees who are not enployers are



not intended to be held responsible for backpay danmages. For

I nst ance, under title VII, equi table damages, i ncl udi ng
reinstatenment and back pay, are recoverable. These types of
damages can be obtained only from the enpl oyer. See Weiss, 772

F. Supp. at 411.

Grant contends that an agent with authority to hire, fire, and
discipline also has the power of reinstatenent, pronotion, and
correction of enploynent records. She concludes that all renedies
avai |l abl e under the act should apply to those with the full power
to act in the stead of the principal enployer. Her contention
proves too nuch. Not all agents have the power to hire and fire,
yet title VIl contenplates enployer liability for their behavior
because they are agents. Thus, Grant's reading would require us to
treat some enployees as both an enployer and an enpl oyee. We
reject this illogical reading. Instead, as the Ninth Crcuit noted
inMller, title VIl contenplates liability for the enpl oyer, which
has the ability to discipline the enployee. Mller, 991 F.2d at
588.

The absence, fromthe list of potentially liable parties, of
i ndi viduals who do not otherwi se neet the requirenents of atitle
VI | enpl oyer al so suggests that Congress did not intend to include
such natural persons. Anmong the various parties subject to
l[tability listed in § 2000e-5(g) (1), Congress could have made the
i ndi vi dual enpl oyee commtting or engaging in the discrimnatory
acts |liable for damages. It did not. 1In 8 2000e-2, Congress could

have provided that an individual enployee is prohibited from



engaging in discrimnatory conduct. Instead, only an individua
nmeeting the definition of "enployer” is so prohibited.

As we have not ed, Congress has proscri bed conduct by "persons”
in other statutory schenes. See 42 U S.C. 88§ 1981, 1983, 1985,
1986. The absence of specific |anguage naking a non-enpl oyer
individual |iable for these damages, when Congress has i ncl uded

such language in other contexts, indicates that Congress did not

intend to inpose individual liability for backpay damages under
title VI, unless the individual neets the statutory definition of
"enployer." In sum there is no indication anywhere in title VII
that Congress intended to inpose individual liability in such a

ci rcunst ance.
L1l

Based upon anal ogous casel aw and the structure of title VII,
we conclude that individuals who do not otherwise qualify as an
enpl oyer cannot be held |iable for a breach of title VII. Because
the district court erroneously held Murray |iable for damages in
his individual capacity, we REVERSE the judgnent against him as
well as the attorneys' fees award, and RENDER judgnent in favor of

Lone Star.
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